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INTRODUCTION

In July 1993, Coopers & Lybrand's European Union Office,
as mandated by Directorate-General X of the European Commission ("Commission"), 1 completed a study of the impact of
European Union ("EU") 2 activities on sport. The study had three
1. The European Commission was previously known as the "Commission of the
European Communities." Under the Maastricht Treaty, its correct title is "European
Commission."
2. The entry into force of the Maastricht Treaty on European Union in November
1993 caused confusion in terminology. "European Communities" and "EC" remain valid
terms when referring to legislation implementing the Treaty of Rome. The term
"European Union" has, however, obtained widespread use following ratification of the
Maastricht Treaty. In order to avoid confusion, we use the terms European Union or EU
throughout this study when referring collectively to the twelve Member States: Great
Britain, France, Germany, Italy, Belgium, Luxemborg, Netherlands, Spain, Portugal,
Ireland, Greece, and Denmark.
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purposes: (1) to comprehensively document the impact of EU
legislation and policy on sport, (2) to identify disparities and
similarities between the positions of interested parties and the
Commission with regard to sport in the EU, and (3) to identify
ways in which the Commission could continue to make a positive
contribution to the development of sport in the European Union.
The report was distributed prior to the European Sports
Forum, which took place in November 1993. A summary of the
report was presented at the Forum as a vehicle for debate and
discussion. The document was well received, and the Forum
requested that it be updated regularly; the Commission agreed. In
order to fulfill its commitment to the European Sports Forum, the
Commission asked Coopers & Lybrand to update the study in
April 1994.
The 1994 edition of the study was created between April and
July 1994. The 1994 study describes the legislation and policies of
the European Union and their actual or potential impact on the
organization and practice of sport. The conclusions reached in this
study, which include policy and legislative changes since June 1993,
draw attention to the most important developments and indicate
which new sections have been added to the report.
This update has been created in conjunction with two other
studies: (1) a report on the reactions to the 1993 sports study by
members of the European Sports Forum and international
federations, and (2) an examination of proposed specifications for
establishing a Commission "help desk" for sport as recommended
in the 1993 sports study.
II. EU LEGISLATION AND POLICIES THAT IMPAcT SPORTS
A.

The Free Movement of Persons and Services

1. The Principles
The Treaty Establishing the European Economic Community
["EEC Treaty"] provides that the free movement of persons and
services is one of the "Foundations of the European Union."3 A
distinction is made between the free movement of employed

3. *Treaty Establishing the European Economic Community* [hereinafter *EEC
Treaty*]. This treaty is also commonly referred to as the Treaty of Rome.
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workers,4 the freedom of establishment of self-employed persons
5
creating permanent places of business in other Member States,
and the freedom to provide services when no permanent place of
business is established in the Member State where the service is
being provided.6 In each case, the EEC Treaty recognizes the
right of EU citizens pursuing an economic activity to work in any
Member State under the same conditions as nationals of that
Member State.
2. The Main Provisions
Article 48 of the EEC Treaty gives a worker the right to
accept an offer of employment in any Member State and to reside
in that Member State while working.8 Thus, Member States must
abolish any discrimination based on nationality with regard to
employment, remuneration, and other related conditions.9
Member States may only restrict this right with regard to public
service jobs, and only if they can justify such a restriction on the
grounds of public policy, public security, or public health.1 °
Article 52 of the EEC Treaty gives self-employed persons the
same rights as those granted to non-self-employed workers who
move to establish businesses in other Member States. 1
Articles 48 and 52, collectively, allow a host Member State to
refuse to accept a professional qualification for a regulated profession that was acquired in the home Member State. 2 Article 57
gives the Council the power to enact legislation for the mutual
recognition of such qualifications, however.' 3 Two European
Council Directives were approved in 1991 and 1994 to establish
general guidelines for mutual recognition. The first Directive
applies to diplomas requiring at least three years of education and
training.1 4 The second Directive applies to higher education

4. Id. art. 48.

5. Id art. 52.
6. Id. art. 60.
7. Id. arts. 48, 52, 60.
8. Id. art. 48, paras. 3(a), 3(c).
9. Id. art. 48, para. 2.
10. Id. art. 48, para. 3.
11. Id. art. 52, para. 1.
12. Id. arts. 48, 52.
13. lit art. 57, para. 1.
14. Council Directive 89/48 of 21 December 1988 on a general system for the
recognition of higher education diplomas awarded on completion of professional education
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studies of less than three years duration, as well as vocational
training certificates and attestations of competence granted
through secondary, general, or professional educational programs.1 5
Article 59 of the EEC Treaty requires the Member States to
abolish restrictions on the provision of free services by nationals
of other Member States. 6
3. Key Issues
The EU's rules on the free movement of people and services
have actually or potentially have affected sport in a number of
ways. These effects include: (1) restrictions on foreign athletes,
(2) the right of amateur EU athletes to practice sport, (3) sports
qualifications, (4) hooliganism, (4) insurance, (5) advertising and
sponsorship, (6) lotteries and wagering activities, and (7) company
law.
a. Restrictions on Foreign Athletes
The governing bodies of certain sports impose rules restricting
professional athletes' freedom to play for teams in Member States
where they are not nationals. Although these rules are particularly
prevalent in professional football," other sports have experienced
similar problems.
b. European Court of Justice Decisions
In the 1970s, the European Court of Justice ("ECJ") interpreted EU free movement rules regarding athletes in two major
preliminary rulings. Walrave and Koch v. A.UC.I. 's concerned
two Dutch motorcycle pacemakers who wanted to work for the
cycling teams of other Member States but were restricted from
doing so by the rules of the International Cycling Association.
These rules stipulated that the pacemaker had to be of the same

and training of at least three years' duration, O.J. (L19).
15. Council Directive 92/51 of 18 June 1992 on a Second General System for the
Recognition of Professional Education and Training to Supplement Directive 89/48, 1992
O.J. (L209) 25.
16. *EEC Treaty*, art. 59.
17. "Football," as discussed in this Article, is known as "soccer" in the United States.
18. Case 36/74, Walrave v. Association Union Cycliste Internationale, 1974 E.C.R.
1405, 1 C.M.L.R. 320 (1974).
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nationality as the team's cyclists1 9 In Dond v. Mantero, ° the
Court questioned the Italian Football Federation rules that only
allowed players who were affiliated with the federation to
participate in matches. 21 In principle, membership in the federation was open only to players of Italian nationality.22 In both
cases, the complainants argued that the applicable rules violated
EU law.
In Walrave, the Court stated that the practice of sport has the
character of gainful employment or remunerated services when it
constitutes an economic activity within the meaning of the EEC
Treaty.23 In such a case, the practice of sport falls within the
scope of Articles 48 or 59, which abolish discrimination based on
nationality.24 The Court also stated that the prohibition of
discrimination based on nationality does not affect "the composition of sport teams, in particular national teams., 25 The formainterest" and,
tion of these teams is "a question of purely sporting
26
as such, has nothing to do with economic activity.
In Dond, the Court stated more categorically that adoption
of discriminatory rules based on nationality, even by a "sporting
organization," is incompatible with Articles 7, 48, and 59 of the
a purely sporting interest, rather
Treaty, unless the rules relate to
27
than economic considerations.
More recently, French football player Jean Marc Bosman
brought an action before the Court of Justice to have what he
termed the "gentleman's agreement" between the Commission and
UEFA declared void. 2 The Court rejected this action because
there was no formal decision by the Commission. 29 Consequent-

19. Id. at 1418.
20. Case 13/76, DonA v. Mantero, 1976 E.C.R. 1333, 2 C.M.L.R. 578 (1976).
21. Id. at 1335.
22. Id. at 1336.
23. Case 36n4, Walrave v. Association Union Cycliste Internationale, 1974 E.C.R.
1405, 1422, 1 C.M.L.R. 320 (1974).
24. Id at 1423.
25. Id at 1417.

26. Id.
27. Case 13/76, DonA v. Mantero, 1976 E.C.R. 1333, 1342. Article 7 prohibits
discrimination based on nationality. Treaty of Rome, supra note 4, art. 7, 298 U.N.T.S. at
17. Article 48 further prohibits discrimination based on employment and facilitates the
free movement of workers between member states. Id. art. 48,298 U.N.T.S. at 36. Article

59 extends this prohibition to services. Id. art. 59, 298 U.N.T.S. at 40.
28. Case 117/91, Bosman v. Commission, 3 C.M.L.R. 938 (1991).
29. Id.
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ly, the Commission
could not be challenged under Article 173 of
30
the Treaty
In October 1993, a Belgian court formally asked the ECJ to
interpret Articles 48, 85, and 86 of the EEC Treaty. The Belgian
court wanted to know whether these articles should be interpreted
to prohibit a football club from demanding and receiving payment
where one of its players, whose contract expires, is lured by a new
club, and to prohibit sports organizations from limiting foreign
players from competitions they organize. The answer from the
European Court is expected in early to mid-1995; it may help to
clarify the uncertainty currently surrounding the issue of the
compatibility
of EU law with restrictions on foreign players and
31
transfers.
A 1992 ECJ decision that was not concerned specifically with
sport addressed the possession of Member State and third country
nationality and the exercise of the right of establishment. 32 The
Court ruled that a Member State may not ignore that a person
possesses the nationality of another Member State and that a
person may rely on such nationality for33the exercise of fundamental freedoms that flow from the Treaty.
Since the Van Raay Report was presented, certain Members
of the European Parliament ("MEP's") have continued to argue
that any nationality restrictions that effectively curtail a player's
freedom to choose the country in which he plays contravene
Article 48 of the EEC Treaty. In a November 1991 debate in the
European Parliament, MEP Hugh McMahon refuted the contention that total free movement was detrimental to young football

30. Id.
31. While Community law provides that every EU citizen has the right to carry out
professional activities in any EU country under the same conditions as the nationals of that
country, recent jurisprudence in Belgium and Germany has recognized sports-based
justification for restrictions on the number of foreign players on sports teams. In a March
1994 case involving Dutch basketball player Te Velde against the' Belgian Basketball
Federation, the Brussels courts ruled that prohibiting Te Velde from playing in the Belgian
basketball first division was based on "sports reasons," and was not based on nationality
or economic criteria. Another recent case involved table tennis in Germany. Clubs took
the table tennis federation to court to test the prohibition on playing more than two
foreign players, claiming it violated Community law. The Frankfurt courts judged that the
restrictions imposed by the federation were not based on economic considerations and
were acceptable sports considerations.
32. Case 369/90, Micheletti v. Delegaci6n del Gobierno en Cantabria (1992) (Westlaw,
Celex-cs database).
33. 1d.
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players, citing Ireland as an example. In Ireland, the relatively
small size of the population prevents it from supporting a full-time
professional league. McMahon stated that the future career prospects of young Irish players would in fact be threatened if their
freedom to move to other countries was restricted.
(1) The Court of Justice Position
Although no cases specifically involving discrimination against
amateur sportsmen on the grounds of nationality have been
referred to the ECJ, the ECJ has interpreted Article 7 of Regulation 1612/68."4 Article 7 establishes Member States' obligations
regarding the free movement of workers and their families,
providing that such persons should benefit from the same social
and fiscal advantages as nationals. 35 The Court interpreted
"social benefits" to include the conditions necessary for the full
36
integration of the worker and his family in the host country.
(2) The Commission's Position
The Commission has taken the position that amateurs, as
persons not practicing sport as an economic activity, have no
recourse to EEC Treaty Articles 48 and 59.
The Commission is aware that it may be difficult to distinguish
between amateur and semi-professional sports because athletes
may receive compensation beyond purely monetary rewards. Yet,
the Commission also believes that nationality-based discrimination
against amateurs does restrict a person's freedom to move to and
reside in another Member State and is, therefore, a barrier to
creating a true "People's Europe." Indeed, the ECJ's interpretation of the meaning of social benefits within Article 7 of Regulation 1612/68 could conceivably include the right to join a sports
federation and play at any level. In such a case, the individual
would first have to complain to a national court of law, which then
could seek a ruling from the ECJ.
In May 1992, all EU Member States adopted the Council of
Europe's European Sports Charter ("Charter"). The signatories
to this Charter agreed upon several principles, some of which are

34. Council Regulation 1612/68 on Freedom of Movement for Workers Within the
Community, 1968 O.J. (L 257) 4.
35. Id
36. Id.
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relevant to amateurs' right to practice sports in all Member States.
The principles provide that: (1) sport is a social activity, in the
sense of being part of human society and, therefore, part of culture
in the broad sense; (2) no discrimination based on nationality
should be permitted with respect to access to sports facilities or
activities; and (3) everyone with the requisite ability should have
the opportunity to improve his or her standard of performance in
sport and reach levels of personal achievement or publicly
recognized levels of excellence.
The Maastricht Treaty provides the EU with the specific
competence to address cultural policy.37 If the link between sport
and culture is accepted, it will reinforce the EU's competence to
adopt non-binding initiatives in this area. All governments that
have signed the Charter should act to ensure that sports federation
rules that discriminate against non-national amateurs are repealed.
This Charter could be particularly effective in the Southern
Member States, where the governments have substantial control
over the federations' activities.
4. Sports Qualifications
The Mutual Recognition Directives, the Charter, and the
Maastricht Treaty, described above apply to regulated professions,
including occupations that require a diploma, certificate, or other
qualification from the national training system, as stipulated by
legal, regulatory, or administrative provisions. Sports qualifications
issued by national federations or other sports bodies fall within the
scope of the Directives if these organizations are formally
delegated the power to issue such qualifications, or if they are
chartered bodies. The Directives operate on the principle that
recognition is based on mutual trust, without any prior coordination of the types of training for the various professions concerned.
Requests for proof of professional experience by the regulating
authority in the host Member State, or insistence on an adaptation
period or aptitude test, are permitted when the length of training
or the course content differs substantially between Member States.
Qualifications for teaching physical education in schools are
regulated in every Member State and normally require three or
four years of higher education. Consequently, these qualifications
37. Maastricht Treaty on Political Union, Feb. 7, 1992, 31 I.L.M. 247 (entered into force
Nov. 1, 1993).
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fall within the scope of the first general Directive. No problems
relating to this type of sports qualification have been brought to
the Commission's attention. Problems could arise regarding the
teaching of sports outside schools, however. For example, sports
professions have developed differently and require different levels
of qualification in various Member States. One of the few European-level diplomas that is acceptable in all Member States is the
European Water Sports Instructor's Diploma.
In certain Member States-such as France, where there is a
national recognition system-some sports professions are highly
regulated. This regulation has resulted in complaints to the
Commission from British and Danish ski instructors who were
fined for working in the French Alps without holding a qualification considered to be equivalent to the French qualification.
In cases falling outside the scope of both Directives, and until
Directive 92/51/EEC enters into force,38 the holdings of the
Heylens 9 and Vlassopoulou4° cases will apply.41 At the very
least, the applicant has the right to receive a reasoned determination why his or her qualification is not considered sufficient by the
authority determining professional qualifications. In any case, a
Member State must compare the applicant's qualifications with
those required in the Member State's territory.
In this context, the European Centre for the Development of
Vocational Training ("CEDEFOP") is working to establish the
common skills necessary for vocational training qualifications in
given occupations. The legal basis for CEDEFOP's involvement
regarding the comparability of vocational training qualifications is
This decision directed the
Council Decision 85/368/EEC.42
Commission to implement a system for CEDEFOP's assistance.43
For each occupation examined, CEDEFOP creates a description of the practical occupational requirements and a comparison
table of diplomas, certificates, and other vocational training
38. Council Directive 92/51 on a Second General System for the Recognition of
Professional Education and Training to Supplement Directive 89/48, 1992 O.J. (L209).
39. Case 222/86, Union Nationale Des Entraineurs et Cadres Techniques
Professionnels du Football (UNECTEF) v. Heylens, 1987 E.C.R. 4097, 1 C.M.L.R. 901
(1989).
40. Case 340/89, Vlassopoulou v. Ministerium fur Justitz, 2 C.M.L.R. 221 (1991).
41. For a discussion of the Heylens and Vlassopoulou decisions, see infra notes 53-59
and accompanying text.
42. Council Decision 85/368, 1985 O.J. (L 199).
43. Id
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qualifications issued in each Member State. CEDEFOP's work is
limited to "skilled-worker" occupations and has not yet been
extended to higher-level occupations.'
Tourism is the only sports-related sector currently being
studied by CEDEFOP. The description of the duties of "leisure/tourist assistant" that has been published in the Official
Journal includes: (1) setting up and maintaining games, leisure, and
sports facilities and the corresponding equipment; (2) providing
and running planned games and leisure activities; and (3) maintaining and performing minor repair work on games equipment and
other entertainment and sports installations.45
The European Network for Sport Sciences in Higher Education ("Network") is also active in this area. The Network oversees
training and research establishments and the certification of
specialists in sports and physical education within the EU. The
Network has been working on two projects since 1990: (1) the
formulation of a European model for a training structure capable
of incorporating the various training levels for most sports-related
occupations; and (2) the harmonization of existing training courses
through agreements between the Member States, on the broad
lines of the content of training. The content of the training is
defined on the basis of the professional profiles of the various
sports-related occupations.
Council Decision of 16 July 1985 authorized the creation of a
proposed training structure for sports-related occupations regarding the comparability of vocational training qualifications between
Member States. 6 The Network has applied this structure, which
is comprised of five training levels, to the occupation of "coach."
For each of the training levels, the Network has enumerated the
tasks and the specific activities involved, including evidence of
training, entry conditions, and the minimum duration of training
that the coach should receive in order for his or her qualification
to be valid. The Network hopes that this proposal will be debated

44. Donald C. Dowling, Jr., Worker Rights in the Post-1992 European Communities:
What "JudicialEurope" Means to United States- Based MultinationalEmployers, 11 Nw.

J. INT'L L. & Bus. 564, 603 (1991).
45. Communication on the comparability of vocational training qualifications between
the Member States of the European Community established in implementing Council
Decision 85/368/EEC of 16 July 1985, "Tourism," 1992 O.J. (C 320) 20.
46. Council Decision regarding the comparability of vocational training qualifications
between Member States, 1985 O.J. (L 192).
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at both the national and the EU level before it is adopted by the
Commission as d proposed sectoral Directive.
In addition to the two general mutual recognition Directives
on regulated professions, the Commission has adopted a series of
more specific Directives relating to the mutual recognition of
diplomas, certificates, and other evidence of formal qualifications
in specific professions. The purpose of these Directives is to
provide freedom of establishment and freedom to provide services
to workers in those professions.
A Directive to promote the mutual recognition of medical
qualifications, including those required for specialized medicine,
was adopted in 1993. 47 The Directive includes lists of recognized
qualifications for general and specialized medicine; some qualifications were common to all Member States, while others were
The Directive also
peculiar to two or more Member States.'
includes provisions to facilitate the right of establishment for
doctors and their freedom to provide services. 49 The Directive
does not prevent a Member State from recognizing specialties,
such as sports medicine,5" and allows for the inclusion of new
medical specialties if they emerge and are recognized by two or
The Directive clearly allows Member
more Member States.5
qualifications if they require a formal
States to consider outside
52
however.
qualification,
ECJ jurisprudence regarding the mutual recognition of
qualifications has been stated in the Heylens5 3 and
Vlassopoulou5 4 cases. In Heylens, which preceded the adoption
of the general Directives, the Court ruled that a Member State's
refusal to recognize the equivalence of a diploma granted to a
worker who was a national of another Member State was subject

47. Council Directive 93/16 to facilitate the free movement of doctors and the mutual
recognition of their diplomas, certificates, and other evidence of formal qualifications, 1933
O.J. (L 165) 1.
48. Id. art. 6, 1933 O.J. (L 165) at 7.
49. Id. art. 11, 1933 O.J. (L 165) at 13.
50. Id. Annex, 1933 O.J. (L 165) at 21.
51. Id
52. Id. art. 42, 1933 O.J. (L 165) at 20.
53. Case 222/86, UNECTEF v. Georges Heylens, 1987 E.C.R. 4097, 1 C.M.L.R. 901
(1989).
54. Case 340/89, Vlassopoulou v. Ministerium fur Justitz, 2 C.M.L.R. 221 (1991).
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to judicial review under EU law.55 The Court also ruled that the
worker must be able to ascertain the basis for the decision.56
The Vlassopoulou case further specified that the Member
States had to accept the diploma if the host Member State's judge
found that the person's qualifications and knowledge were
equivalent to those required of a national. 57 If the equivalence
was only partial, the host Member State could ask the applicant to
prove that he or she had acquired the necessary knowledge or
qualifications, either through professional experience or by taking
courses.58 If refused acceptance, the applicant was entitled to a
reasoned explanation and could contest the decision in a national
court. 59

The Court has also ruled in three recent cases brought by the
Commission against France, Greece, and Italy6° regarding tour
guides. In each case, the Court found that non-national tourist
guides could not be prohibited from accompanying tour groups
into Member States because they failed to hold the necessary
national diploma. The Court cited a possible exception for
museum and historical monument guides, who may require more
specialized training; however, these cases only concerned Article
59 and the temporary cross-border provision of services.
a. The Commission's Position
The Commission notified the French authorities that the
British ski instructors were prevented from, or fined for, practicing
their trade in France. The French authorities promised to change
existing legislation to comply with European Union rules by the
autumn of 1993.
The Commission stresses that EU citizens should not assume
that they have an automatic right to practice their professions in
another Member State. A formal procedure for recognition of
qualifications will be required in most cases.

55. Case 222/86, UNECTEF v. Heylens, 1987 E.C.R. 4097, 4098, 1 C.M.L.R. 901
(1989).
56. Id. at 4098.
57. Vlassopoulou, 2 C.M.L.R. at 221.

58. Id.
59. Id.
60. Case 154/89 Commission v. Italian Republic, Case 180/89 Commission v. Hellenic
Republic, and Case 198/89 Commission v. French Republic.
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5. Hooliganism
The increasing incidents of violence between rival supporters
at all levels of football matches have resulted in safety measures
such as fenced grounds, seating-only stadia, alcohol-consumption
bans, and the restriction of some matches to home-supporters only.
Other measures that have been suggested to prevent violence
include a proposal by the U.K. Government. The proposal
involved the use of identity cards, which would prohibit unaccompanied foreign nationals from entering U.K. football grounds. This
proposal was not implemented to introduce identity cards for
football supporters, however.
The Commission replied that it does not contest a Member
State's right to adopt legislation restricting entry to football
grounds in order to reduce the level of violence, as long as such
legislation considers the rights of unaccompanied football supporters of other Member States, such as people receiving services, to
free movement under Article 59 of the Treaty. The Commission
still believes that prohibiting groups of "potential" hooligans from
attending international matches may violate EU law regarding free
movement, however. Only persons with prior convictions for
violence should be prevented from attending subsequent matches.
6. Insurance
Athletes are involved in activities that leave them particularly
susceptible to injury. Several tragic events during the last ten
years, in which the safety standards of sports stadia have proven
inadequate, have also highlighted the need for adequate insurance
coverage.
a. The Legislative Context
The EU has enacted legislation to create a single European
insurance market. The Third Framework Directive on non-life
insurance, was entered into force on July 1, 1994 in nine Member
States. It extends the scope of the Second Non-Life Directive to
enable insurance companies to sell policies to private individuals
as well as large-risk groups. 61 Once implemented, individual EU
61. Council Directive 92/49 on the Coordination of Laws, Regulations and Administrative Provisions Relating to Direct Insurance Other than Life Insurance and Amending
Directives 73/239 and 88/357 (Third Non-Life Insurance Directive), 1992 O.J. (L 228) 3.
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citizens will be able to buy insurance for sports-related injuries
from insurance companies at a national level. The applicable
contract law will usually be that of the policyholder's country of
residence. If the location of risk and the policyholder's home
country are different, the policyholder may choose whose law will
apply, although a Member State may impose the contract law of
the policyholders' residence.
b. The Commission's Position
Apart from ensuring the implementation of the above Directive,
the Commission does not believe that it may enact sports-specific
insurance legislation. For example, the Commission would not be
involved in insurance for transnational events. The Commission
believes that the responsibility to provide adequate coverage lies
with clubs, players, and spectators.
7. Advertising and Sponsorship
Many commercial companies use sporting events, organizations, teams, and sports players as advertising media. By associating their products with sports, the companies project positive
images. Different events enable companies to match the appeal of
their products with different audiences.
Sponsorship is the practice of associating a commercial entity
with a program or event in exchange for a financial contribution.
The sponsor improves its image by linking itself to the characteristics of the program or event it sponsors. Sponsorship can be
distinct from advertising, or, alternatively, the right to place advertisements can form part of a sponsorship agreement. In 1991,
sponsorship of sporting events created approximately ECU 2
billion in revenue.
Sponsorship of an event, including advertising, is typically
purchased separately from advertising during the event's broadcast.
Advertising time during a broadcast is usually purchased from the
broadcaster, whereas sponsorship rights are bought from event
organizers, sports federations or other bodies governing sports,
sports marketing agencies, leagues, teams, and individual sports
players. Event organizers usually sell exclusive broadcasting rights
to a network or consortium of broadcasters such as the European
Broadcasting Union ("EBU"), frequently requiring that event
sponsors receive a right of first refusal in acquiring advertising
time.
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Television sponsorship is not very well developed within the
European Union. There is certainly a large market to develop,
particularly in the trans-frontier market, including large multinational sporting events. The development of this market could
bring large sums of money to both the media and sport, thereby
financing broadcasts that might otherwise not have been made.
There are two basic types of sponsorship: (1) program or
broadcast sponsorship, in which the broadcaster arranges sponsorship for a program; and (2) event sponsorship, in which the event
organizer arranges sponsorship for an event. Program sponsorship
is the least developed of the two, with certain notable exceptions.
The link between the two types of sponsorship will be an important issue in the future. For example, if one manufacturer
sponsors an event, but its competitor has a sponsorship contract
for a television program featuring that event, there will clearly be
a conflict. This issue might be resolved by dialogue between the
sports organizations and television companies, the results of which
could be incorporated into contracts.
Previously, event organizers allowed broadcasters a high
degree of flexibility in selecting advertisers in order to secure the
most lucrative financial benefit from the sale of broadcasting
rights. As the number of broadcasters increases, however, the
balance of power is shifting from the broadcasters to the event
organizers supplying the program. Event and broadcast sponsorship are increasingly offered as a single package, with a proportion
of the advertising time already committed to parties selected by
the event organizer or the rights holder.
Revenue from television and radio advertising is the property
of the broadcasters involved. While sports federations organizing
an event or controlling a specific venue will benefit from advertising that may form part of a sponsorship package, event organizers
are also paid for television and radio rights, and they share
indirectly in the revenues. The revenues generated from sponsorship and advertising sales represent a significant portion of the
total income of many sports organizations.
a. Television Advertising and Sponsorship Rules
The development of more efficient television transmissions by
satellite broadcasting prompted the Commission to formulate a
Directive to open the increasingly trans-frontier television
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broadcasting market.62 It was dubbed the "Television Without
Frontiers" Directive. Because sports programming is a significant
part of all broadcasting, the Directive affects sports.
The Directive aims to facilitate transborder transmissions by
harmonizing previous barriers, in the form of national laws, to the
minimum degree necessary to allow for the free circulation of such
services.63 The rules of the Member State where the broadcaster
is established should apply; Member States remain free to insist on
stricter rules for their own broadcaster. 64
The Television Without Frontiers Directive addresses both
television advertising and sponsorship that is directly relevant to
sports.65 The provision of free services under Article 59 of the
Treaty is the basic principle guiding Commission policy.'
The Television Without Frontiers Directive provides a series
of minimum qualitative and quantitative requirements for
television advertising. 67 The main provisions include a maximum
daily broadcasting time, rules regarding the maximum frequency
of advertising breaks and the amount of advertising time per given
hour, and rules restricting the content of certain forms of advertising.' The Directive bans television advertising for cigarettes and
other tobacco products and tobacco companies' sponsorship of
television programs. 69
The Council is currently discussing another proposed Directive
that would ban all direct and indirect forms of advertising for
tobacco products beyond the point of sale.70 Although there
would be no direct prohibition of sponsorship by tobacco companies, sponsorship would be considerably less attractive to tobacco

62. Council Directive 89/552 on the Coordination of Certain Provisions Laid Down
by Law, Regulation or Administrative Action in Member States Concerning the Pursuit
of Television Broadcasting Activities, 1989 O.J. (L 289) 23, 26.
63. Id. at 24.
64. Id. at 25.
65. Id. at 28.
66. *EEC Treaty*, art. 59.
67. Council Directive 89/552, supra note 148, 1989 O.J. (L 298).
68. Id.
69. Id
70. Amended proposal for a Council Directive on advertising for tobacco products,
1991 O.J. (C 167) 3.

1995]

European Union Sports

265

because their logos would be banned from sporting
companies
71
events.
The Commission has not tabled any proposals regarding
advertising for alcoholic beverages, and has not indicated that it
plans to do so in the near future.
The Television Without Frontiers Directive does not include
a chapter regarding copyright. This gap has been filled by a
Council Directive to coordinate legislation on copyright and
related rights that broadcasters must acquire when either broadcasting by satellite or retransmitting by cable across two or more
Member States. 72 The Directive aims to achieve a balance,
enabling broadcasters to transmit across borders while ensuring
adequate protection of copyright. To accomplish this equilibrium,
a minimum level of harmonization of Member States' rules is
needed. Because the Directive clarifies the conditions for transevents, including
frontier broadcasting, it also applies to sports
73
events for specialized pay-television channels.
In order to establish the Commission's policy in the area of
commercial communication-including advertising as well as direct
marketing, sponsorship, sales promotions, and public relations-the
Commission is preparing a Green Paper. The Green Paper will
examine the commercial communication industry and determine
the appropriate form of regulatory framework to ensure that the
Commission takes a coherent and consistent approach.
8. Lotteries and Wagering Activities
The Commission recognizes that in many EU countries, sport
is partially financed, either directly or indirectly, by lotteries and
gaming activities. Many sports authorities have expressed concern
that the application of EU rules regarding free circulation and
competition policy to gambling and gaming might deprive sport of
this vital source of revenue. They fear that any EU law threatening the existence of national lotteries and betting operations would
put many sports organizations at a considerable disadvantage when

71. At the time of writing, a minority of countries--including Denmark, Germany, the
Netherlands, and the United Kingdom-are still blocking the proposed Directive.
72. Council Directive 93/83 on the Coordination of Certain Rules Concerning
Copyright and Rights Related to Copyright Applicable to Satellite Broadcasting and Cable
Retransmission, 1993 O.J. (L 248).
73. Id at 19.
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compared with sports organizations receiving funding from the
state or other sources.
In this context, the ECJ ruling in the Schindler7 4 case is
The Court provided some guidelines
particularly relevant.
regarding the application of EU legislation to lottery activities and,
to some extent, gambling in general.
a. The Facts of the Case
Gerhart and Jorg Schindler, independent agents of the
German Stiddeutsche Klassenlotterie ("SKL"),75 mailed approximately five million envelopes with advertisements and application
forms from the Netherlands to the United Kingdom, inviting U.K.
citizens to participate in the SKL. U.K. customs authorities
intercepted and confiscated the envelopes acting under authority
of the Revenue Act of 189876 and the 1976 Lotteries and Amusements Act, 7 which, for public policy reasons, prohibited large
lotteries in the U.K. 78 The U.K. Courts believed that the resolution of the dispute required an interpretation of EU legislation.79
The case was referred to the ECJ, which received written submissions from the Schindlers, the U.K. Government, and eight other
national governments, indicating the importance each government
placed on the outcome of the ruling." The parties asked the
Court whether EEC Treaty Articles 301 and 59' preclude
Member States from prohibiting foreign lotteries in their own
territory and, consequently, the importation of material intended
for residents' use in foreign lotteries.' In addition, the Queens
Bench, the U.K. National Court, sought to determine whether the
importation of that state's lottery advertisements and tickets into
a Member State, with the intent to invite residents to participate
in a lottery operated in another Member State, constitutes an "im-

74. Case 275/92, Regina v. Schindler.
75. The Stlddeutsche Klassenlottie is a "public body responsible for organizing what
are known as 'class' lotteries on behalf of four laender of the Federal Republic of
Germany." Id.
76. Revenue Act, 1898, ch. 46 (Eng.).
77. Lotteries and Amusements Act, 1976, ch. 5 (Eng.).
78. Case 275/92, Regina v. Schindler.
79. Id.
80. Two other Member States intervened during oral proceedings.
81. *EEC Treaty*, art. 30.
82. Id. art. 59, 298 U.N.T.S. at 40.
83. Case 275/92, Regina v. Schindler.
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portation of goods" and, therefore, falls under Article 30 of the
EEC Treaty, or whether such an activity constitutes a provision
of services that falls within the scope of Article 59 of the Treaty. 5
The Court ruled that the importation of lottery advertisements
and tickets into a Member State to solicit its residents' participation in another Member State's lottery is a "service" within the
meaning of Article 60 of the Treaty 6 and accordingly falls within
the scope of Article 59 of the Treaty.'
National legislation that
prohibits the holding of lotteries in a Member State, subject to
specified exceptions, is an obstacle to the freedom to provide
services. Because of the particular nature of lottery products,
however, national authorities can restrict or prohibit them,
provided that the restrictions are non-discriminatory. Because the
U.K. government's ban included all large-scale lotteries, regardless
of country of origin, it was non-discriminatory and, therefore,
acceptable in light of concerns of social policy and the prevention
of fraud."8
9.

Company Law

The main goal of Commission policy with respect to company
law is to attain a common and comprehensive legal environment
for all types of EU companies, their shareholders, and those doing
business with them.
Although they sometimes involve considerable economic and
social interests, the legal status of sports clubs is not yet governed
by clear and harmonized rules at the EU level. Member States
continue to be responsible for the legal status under which sports
organizations may operate; the EU has no intention of targeting
sports clubs under any harmonization measures. EU company law
only applies to economic activities, and only if cross-border
communications occur. Two EU legal initiatives that may affect

84.
85.
86.
87.
88.

Id at 5.
Id.
Id See also *EEC Treaty*, art. 59.
*EEC Treaty*, art. 59.
The ruling was based on the legal situation at the time of the offense. In 1993, all

large lotteries were prohibited in the United Kingdom-the National Lotteries Act of 1993,
ch. 39 (Eng.), which introduced legislation to permit a U.K. National Lottery had not yet
taken effect. The Court has clearly stated that lotteries are a service and has implied that
discriminatory prohibitions or restrictions could violate Article 59 of the EEC Treaty. Due

to a change in U.K. law, however, a second case may be required in order to confirm this
inference.
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sports organizations include a proposed European Statute for
Associations and the European Economic Interest Grouping.
a. Proposed European Statutes for Associations
In December 1991, the Commission adopted a proposal to
establish a statute facilitating the operation of associations and
foundations across internal EU borders. 9 As with a European
Company, a European Association could be formed by converting
a national association that has a subsidiary or permanent establishment in another Member State. The proposal is designed to place
these entities on an equal footing with profit-making companies.
This statute is embodied within a draft Regulation containing
rules regarding the convening of general meetings, operating
procedures, financing arrangements, accounting methods, and
insolvency.
b. European Economic Interest Grouping
In 1985, a Council Regulation was adopted regarding the
European Economic Interest Grouping ("EEIG"). ° The aim of
the EEIG is
to facilitate or develop the economic activities of its members
and to improve or increase the results of those activities; its
purpose is not to make profits for itself Its activity shall be
related to the economic activities of its members and must not
be more than ancillary to those activities.9 '
This very broad definition does not automatically exclude any
sector of activity; the grouping's activity must only relate to the
economic activity of its members and not remake it.' This legal
instrument has not been widely used by sports organizations,
however.
B. Health and Safety

89. Proposal for a Council Regulation on the Statute for a European Association, 1992

O.J. (C 99) 1.
90. Council Regulation 2137/85 on the European Economic Interest Grouping, 1985,

O.J. (L 199) 13-14.
91. Id. at 3.
92. Id at 2.
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1. Key Issues
a. Doping
In the increasingly competitive world of both amateur and
professional sports, large financial rewards such as prize money
and sponsorship contracts push athletes to strive for ever greater
physical achievements. The use of illegal performance-enhancing
drugs to reach these heights has become the scourge of the
modem sports world. Additionally, the introduction of increasingly sophisticated performance enhancing drugs makes their
detection more difficult.
Testing for drugs is widespread. When international federations take a firm line and adopt stringent procedures and protocols, testing can be very effective and have far-reaching effects on
the sport.
(1) The Commission's Position
It is not within the EU's competence to introduce binding
legislation regarding the specific testing of sports participants for
the illegal use of performance-enhancing substances. The use of
drugs in sport does, however, contravene the provisions of binding
EU harmonization directives for health and medicinal products.
This legislation is designed to prohibit the use of medicinal
products for purposes other than the diagnosis or treatment of
recognized pathological states, to prevent their use in unauthorized
forms and dosages,93 to prevent their unauthorized prescription,' sale on the black market, and to prevent their advertisement. 95
Recent activity in the field of doping is based on the Council
Resolution of December 3, 1990, regarding "Community Action to
combat the use of drugs, including the abuse of medicinal
93. Council Directive 65/65 du Conseil portant modification de 'article 11 parographe
2 du r~glement no. 23 portant A-stablissement graduel d'une organisation commune des
marches dans le secteur des fruits et legumes, 1965 OJ. (L 22) 1458.
94. Council Directive 75/319 on the Approximation of Provisions Laid Down by Law,
Regulation or Administrative Action Relating to Proprietary Medicinal Products, 1975
O.J. (L 147) 8.
95. Council Directive 84/450 Relating to the Approximation of the Laws, Regulations
and Administrative Provisions of the Member States Concerning Misleading Advertising,
1984 O.J. (L 250) 2.
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The Resolution stressed that
products, particularly in sport."
in
this
area
should complement the work
taken
by
the
EU
action
of the Council of Europe and should consider the Council's AntiIt also advocated an educational and
Doping Convention.'
preventative approach, geared particularly toward young people. 98
Through this Resolution, the Council invited the Commission to
draft a code of conduct to combat the use of drugs in sport. 99
Annex II of the Resolution also asked the Commission to propose
measures in a number of areas, including the following: training
information and health education initiatives against the use of
drugs in sport, current drug use practices, drug-testing methods
and cooperation between laboratories, and research within the EU
biomedical research framework program on the effects of drugtaking on health." ° The requested Code of Conduct against
Doping in Sport (the "Code") was drafted by the Commission and
approved by the Council on February 3, 1992.1"1
The Code's key goals are to increase awareness of the health
dangers of doping and to help change attitudes and behaviour to
encourage drug-free sport."l The Code calls on young people,
parents, educational institutions, and athletes to encourage
participation in sport that is free from doping, and to encourage
athletes to act as role models. 3 It calls on health professionals,
sports team managers, coaches, trainers, and sports organizations
to actively prevent doping and engage in fair play."° It advocates cooperation between sports organizations on issues related
to the status and control of doping." Testing laboratories are
asked to continue their current work; they should also monitor and
warn authorities about the appearance of new drugs with perfor96. 1990 O.J. (C 329) 4.
97. Id.
98. Id.
99. Id.
100. 1990 O.J. (C 329) 5. Resolution of the Council and of the Representatives of the
Governments of the Member States, meeting withing the Council of 3 December 1990 on
community action to combat the use of drugs, including the abuse of medicinal products,
particularly in sport. 1990 O.J. (C 329) 5.
101. Resolution of the Council and of the representatives of the Governments of the
Member States, meeting within the Council on a code of conduct against doping in sport.
1992 O.J. (C 44) 1.
102. Id. at 1.
103. Id. at 1-2.

104. I at 2.
105. Id.
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mance-enhancement potential. °6 Finally, the Code calls on the
media to provide the public with information about athletes'
training programs and the negative health consequences of
doping." 7
One action undertaken by the Commission to disseminate the
Code's provisions involved transferring elements of the Code to
postcards, posters, and stickers. Demand for this material from
sports ministries and other bodies has been high. Promotional
material was also distributed at the 1992 Winter and Summer
Olympic Games, at the School Games in Nantes, France, and at
the Tour de France.
The Commission and the Directorate-General responsible for
health and safety ("DGV") are now concentrating their efforts
toward encouraging the Member States to disseminate the Code.
In the meantime, ideas are being developed to further the other
four measures mentioned in Annex II of the 1990 Council
Resolution.
In 1992, at the request of various national organizations
responsible for education on anti-doping, the Monitoring Group of
the Anti-Doping Convention of the Council of Europe agreed
upon an initiative called "Europack, education on anti-doping in
sports" ("Europack"). Europack's objective is to facilitate the
work of national organizations handling education on anti-doping.
The objective may be accomplished in several ways, including the
following: (1) by supplying model educational materials that can be
used to develop national anti-doping education materials, (2) by
providing relevant information regarding the development of a
more structured approach toward anti-doping education, (3) by
enabling faster and more efficient development of an education
plan, and (4) by implementing action using the model educational
material contained in Europack.
b. Protection of Young People at Work
In June 1994, the Council adopted a Directive to protect
young people at work.' °8 The Directive established a minimum
employment age and a number of minimum standards addressing

106. Id. at 2.
107. Id.
108. Council Directive 94/33 on the protection of young people at work, 1994 O.J. (L
216).
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These risks include

physical, chemical, and biological agents, and certain types of
work, as well as the working environment-particularly night work,
working time, and admission to employment. ° In the Directive,
"young person" includes all persons under 18 years of age; an
"adolescent" is any person between 15 and 18 years of age; and a
"child" is any person who is fewer than 15 years of age or who is
still subject to compulsory full-time schooling."1
A general
provision prohibits the employment of children, but Articles 4 and
5 provide exceptions that make it possible to employ children in
cultural, artistic, sports, and advertising activities, so long as their
employment is commensurate with their physical and psychological
health.11 2 Competent authorities of the Member States would
determine the terms of the Article 5 exception.1 13 This approach
conforms with the laws of most Member States and with international conventions and recommendations that permit children to
take part in such activities;
it also imposes additional protective
114
conditions and provisions.
c. Liability of Service Suppliers
In 1990, the Commission proposed a Council Directive on the
Liability of Suppliers of Services that sought to establish a reversal
of the burden of proof in liability accident cases. Under this
proposal, the service provider had to prove that he had not been
negligent in providing a service. The definition of "service" was
broad enough to cover those in the sports world and would even
have applied to free services. In June 1994, drawing political
conclusions from discussions in other institutions, including the
concerned professions, the Commission decided to reorientate its
action, implying withdrawal of the proposal. The proposal could
have had significant implications for sports coaches, organizers of
sporting events, rescue teams, and others. Although the proposal
was withdrawn, the Commission continues to examine the problem
of safety of services under a sectoral approach. Sports-related

109.
110.
111.
112.
113.
114.

Id
Id
In some Member States, the threshold is 16 rather than 15 years of age.
1992 O.J. (C 84) 7.
Id at9.
Id.
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sectors might be considered, but are unlikely to be implemented
in the near future.
d. Stadium Safety
In 1990, the Italian Standardization Organization formally
requested that the Commission order the European Committee for
Standardization ("CEN") to draft safety standards for sports
stadia. Such a mandate has not been forthcoming. Nevertheless,
in June 1993, the CEN technical bureau agreed to create a
technical committee on spectator accommodation ("TC 315"). TC
315 is responsible for developing architectural design and performance requirement standards for spectator accommodations at
entertainment venues including sports stadia, sports halls, and
indoor and outdoor facilities. The standards concern the comfort,
visibility, and safety of the spectators. The Technical Sector Board
for Building and Civil Engineering ("BTS") must still approve of
the Committee's work program and the ultimate scope of its
authority.
C. The Free Movement of Goods
1. The Principles
The free movement of goods is one of the "fundamental freedoms" of the EU. u5 The establishment of an integrated internal
market requires the elimination of customs duties between the
Member States and the prohibition of quantitative restrictions.
Also important in the context of this study are the EU's harmonization policies with respect to the technical specifications of goods.
2. The Main Provisions
The EU Treaty provisions envisage the total suppression of
national measures that adversely affect intra-Community trade.
EU law has a number of instruments at its disposal to ensure the
free movement of goods. Articles 12 through 17 address the
prohibition of customs duties and taxes with an equivalent effect." 6 Articles 30 through 36 address the prohibition of quantitative restrictions and measures of equivalent effect. 7 Article
115. *EEC Treaty*, art. 9.
116. Id arts. 12-17.
117. Id arts. 30-36.
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37 addresses the prohibition of exclusive rights for imports and
exports of any state monopoly or agency of commercial character." 8 Articles 92 through 94 address the prohibition of State aid
as it affects intra-EU trade and threatens to distort competition.19 Finally, Articles
95 and 96 address the prohibition of
1 20
fiscal discrimination.

Other instruments provide for the harmonization of national
laws and standards and the creation of common rules. Articles
100121 and 100A 1 22 are the main bases in the Treaty for harmonizing Member States' laws restricting the functioning of the
1 23
internal market. Harmonization can be total or optional.
Total harmonization requires Member States to permit goods
complying with the Directive to be freely imported and marketed,
and to prohibit the sale of goods not complying with the Directive. t 2 Optional harmonization requires only the former of these
obligations.1t 2 In addition, Article 235 provides for the creation
of EU rules when no other Treaty article applies. 126 Other
provisions relate to special sectors, such as transport and agriculture. 127 Secondary legislation also prevents the erection of new
obstacles to intra-Community trade. For example, one Council
Directive establishes a procedure for the
provision of information
1 2
on technical standards and regulation 1
3. The New Approach
Prior to 1985, the procedure for initiating, approving, and in
many cases amending detailed harmonization Directives pursuant
to Articles 100 and 100A was extremely cumbersome. In May
1985, the Council adopted a "new approach" whereby subsequent
118. Id. art. 37.
119. Id. arts. 92-94.
120. Id., arts. 95-96.
121. Id. art. 100.
122. Id. art. 100A, as added by the Single European Act, Feb. 28, 1986, art. 18, 1987
O.J. (L 169) 30, reprinted in BII Encyclopedia of European Community Law, pt. B10,
B10087 (1993).
123. *EEC Treaty*, art. 100A.
124. Id
125. Id
126. Id. art. 235.
127. Id. arts. 38-47 (agriculture); arts. 74-84 (transportation).
128. American Directive 83/189 Laying down a procedure for the Provision of
Information in the Field of Technical Standards and Regulations. Council Directive
88/182, 1988 O.J. (L 81) 75.
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standardization Directives only defined essential safety requirements for products.129 Products must conform with these requirements in order to enjoy free movement throughout the
EU.13 ° The Commission mandated that European standardization bodies determine the technical specifications for the "new
approach" Directives after consulting with Member States. Once
a European Standard has been agreed to, it is implemented as a
national standard, and any conflicting national standards are
withdrawn. Products that conform to the national standards are
presumed to conform to the essential requirements of the
harmonized standards.
Although conforming with technical
standards is not obligatory, a producer may conform only to the
Directive's minimum standards and still be eligible for a CE mark.
4. Key Issues
The EU's rules regarding the free movement of goods affect
the following sports-related activities.
a. The Transportationof Sports Equipment Between Member
States
The elimination of all administrative documents in intraCommunity trade on January 1, 1993, in combination with the new
VAT regime, renders previous arrangements for the temporary
importation of goods excessive. With the exception of such items
as firearms, the temporary import of sports equipment for
competitions or other sporting activities is now free of restrictions.
Despite the clear Treaty provisions on free trade between Member
States, however, the Commission consistently receives complaints
that certification, testing, and technical requirements hamper the
implementation of free intra-Community trade. The Commission
examines such complaints to determine the extent to which Treaty
provisions are infringed.
b. Firearms
In 1991, the Council of Ministers adopted a Directive controlling the acquisition and possession of weapons."' While this

129. Council Resolution of 7 May 1985 on a new approach to technical harmonization
and standards; 1985 OJ. (C 136).
130. It
131. Council Directive 91/477, 1991 OJ. (L 256).
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Directive institutes strict procedures for the transfer of weapons
from one Member State to another, it imposes lenient rules on
sportsmen and marksmen. 132 For example, Annex I of the
Directive classifies weapons into four categories: A, B, C, and
D.'3 3 Without prior authorization, sportsmen and marksmen
may possess one or more weapons classified in categories C and D
while passing through two or more Member States; the trip must
be for the specific purpose of engaging in a marksmanship
competition and must be substantiated by an invitation.'
This
exception applies only if the marksman or sportsman possesses a
European firearms pass for each firearm.135 These exceptions do
not apply to journeys to a Member State that prohibits the
acquisition and possession of the firearms in question and makes
them subject to authorization. 3 6 The European firearms pass is
issued by the authorities of the Member States and includes a
minimum amount of information as required by Annex II of the
Directive. 137 A uniform layout for the pass 13was proposed in a
February 1993 Commission recommendation. 1
c. The Standardizationof Equipment Specifications
(1) Recreational Craft
In June 1994, the EP and the Council adopted a Directive
regarding essential safety requirements for the design and
construction of recreational boats. 139 Member states are expected to draft the necessary measures before December 16, 1995, for
implementation by June 16, 1996."4 The Directive applies to
recreational craft of all types with a hull length of 2.5 meters to 24
meters, regardless of the means of propulsion.' 4' The Directive

132. Id
133. Id
134. Id
135. 1d

136. ld
137. 1d
138. Commission Recommendation 93/216 on the European Firearms Pass, 1993 O.J.
(L 93) 39.
139. Council Directive 94/25 on the Approximation of the Laws, Regulations and
Administrative Provisions of the Member States Relating to Recreational Craft, 1994 OJ.
(L 164) 15.
140. 1d art. 13, 1994 O.J. (L 164) at 20.
141. Id art. 1, 1994 O.J. (L 164) at 16.

19951

European Union Sports

excludes crafts intended solely for racing, including rowing racing
boats and training rowing boats, canoes and kayaks, sailing
surfboards, powered surfboards, and various other minor categories.142
The essential safety standards of this Directive concern boat
identification, builders' plates, protection from falling overboard
and means of reboarding, visibility from the main steering position,
and the provision of an owner's manual.143 Structural requirements include the following: structure, stability and freeboard;
buoyancy and flotation; openings in the hull, deck and superstructure; flooding; manufacturer's maximum recommended load; liferaft stowage, escape, and anchorage; and mooring and towing."
Propulsion, electrical, steering, and fuel systems must meet certain
requirements, and fire protection, discharge prevention, and
navigation lights are also subject to a certain degree of standardization.145 After a recreational craft has met all of the requirements, it will be allowed to carry a CE mark of conformity.146
The boat can be used in any part of the European Union.147 The
Commission and the European Free Trade Association ("EFTA")
have ordered the CEN to draft standards for small crafts as well.
(2) Sports Equipment
Under the Commission's new approach, the European
standardization bodies are responsible for developing detailed
technical specifications within the framework of specific Directives.
At an early meeting, the CEN and the Commission clarified
that the Personal Protective Equipment ("PPE") Directive was not
restricted to the workplace."4 Although the first and second
mandates for this Directive did not include any sports items,
certain sports items, such as mountaineering equipment and
driving accessories, were included in the third mandate.149
142. Id.
143. Id. Annex 1, 1994 O.J. (L 164) at 21-22.
144. Id. Annex 1, 1994 O.J. (L 164) at 22-23.
145. Id. Annex 1, 1994 O.J. (L 164) at 23-24.
146. Id
147. Id.
148. Corrigendum to Council Directive 89/656 Concerning the Minimal Safety and
Health Requirements for the Use by Workers of Personal Protective Equipment at the
Workplace (Third Individual Directive Within the Meaning of Art. 16(1) of Directive
89/391) 1989 O.J. (L 393) 18.
149. Id.
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Within the CEN, two committees address sports equipment
standardizing. Technical Committee No. 136 is responsible for
sports, playground, and other recreational equipment; Technical
Committee No. 161 is responsible for protective clothing.
Examples of standards currently being developed by these
Committees, outside the scope of the PPE Directive, include goals
for football, handball, hockey, stationary training equipment,
paragliding equipment, gymnastics equipment, tennis balls, rugby,
basketball, volleyball, safety harnesses and lines, and buoyancy
devices.
d. Commercial Exploitation of the Olympic Symbol
Commercial exploitation of the Olympic symbol-the five
interlocking rings-is the most important source of income for the
Olympic movement. According to the Olympic Charter, all rights
to the Olympic symbol belong exclusively to the International
Olympic Committee ("IOC").

15 0

The Charter states that "even

if the national law or trademark registration grants to a National
Olympic Committee (NOC) the protection of the Olympic symbol,
such NOC may only use the ensuing rights in accordance with
instructions received from the IOC Executive board., 151 In a
large majority of Member States, the Olympic symbol is registered
as a protected trademark. The owner of the trademark is either
the IOC or the Member State's NOC.152 In some States, both
the IOC and the NOC have registered the Olympic symbol in their
own name. Spain, France, Belgium, and Portugal have legislation
granting exclusive rights to commercialize the Olympic symbol.
In addition to the Olympic symbol, Olympic emblems may
also be designed and exploited. 153 An Olympic emblem is an
integrated design associating the Olympic rings with another
distinctive element."
These emblems may be created by the
or an Organizing Committee of the Olympic Games
IOC, an NOC,
155
("OCOG").
The Olympic Charter also obligates the NOCs and the
OCOGs to avoid any conflict of commercial interests in other
150.
151.
152.
153.
154.
155.

OLYMPIC CHARTER ch. 1, rule 17.

Id. by-law 1.2.
Id. by-laws 1.1, 1.2.
Id. ch. 1, rule 12.
Id rule 15.1.
Id. rule 6, 7.1.

1995]

European Union Sports

279

NOCs' territories when exploiting the Olympic emblem.'56 The
Charter states that an NOC Olympic emblem "may not be used
for any advertising, commercial or profit-making purposes
of another NOC without the latter's
whatsoever in the country
' 15 7
prior written approval."

Both the ownership of the symbol and emblems, and the right
to use them alone or in combination with various designations-such as "official worldwide sponsor of the Olympic
Games"-are increasingly important for the IOC and NOCs.
Commercial exploitation of the symbol and emblems through
advertising, sponsorship, or suppliership contracts is crucial for the
maintenance of IOC and NOC income.
(1) The Commission's Position
The Commission believes that trademark registration, the
relative balance between the commercial rights of the IOC and the
NOCs or OCOGs, and the proportions of revenue falling to each,
are matters for discussion between the various Olympic bodies.
Yet, the Commission also believes that the NOCs' and OCOGs'
obligation not to use their emblems for any commercial or profitmaking purposes in the country of another NOC without that
NOC's permission leads to a partitioning of the EU market. This
restriction contravenes the principle of15 8 the free movement of
goods as established in the EEC Treaty.
e. Sports Food
The Framework Council Directive of 1989 approximates the
Member States' laws relating to foods for particular nutritional
uses.15 9 The Framework Directive lists nine groups of foods for
which specific Commission Directives will establish provisions."
f Footwear Labeling
In March 1994, the Council adopted a Directive on the labeling of
the materials used in the main components of all footwear,

156. Id.
157. Id ch. 1, rule 11.1.
158. See *EEC Treaty*, arts 30-37.

159. Council Directive 89/398 on the Approximation of the Laws of the Member States
Relating to Foodstuffs Intended for Particular Nutritional Uses, 1989 O.J. (L 186) 27.
160. Id. art. 4, 1989 O.J. (L 186) at 28.
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including sports shoes.161 The Directive aims to prevent any
barriers to trade in the European Union for footwear and to help
consumers identify the materials used in their composition without
placing too great a burden on the manufacturer. 62 The Directive allows manufacturers to decide whether to use pictograms or
texts to indicate the materials used in the shoes' uppers, linings,
and soles." 3
Annex I of the Directive lists harmonized
pictograms and definitions. t64
Under the Directive, the manufacturer or his authorized agent
located in the European Union is responsible for supplying and
ensuring the accuracy of the labels. 165 The retailer is responsible
for ensuring that the footwear he sells bears the appropriate
labeling.1" The provisions of the Directive also apply to mailorder catalogues. 167 A CEN Technical Committee will draft
standards in this area.
g. Quantitative Restrictions on Sports Footwear
EU law governs commerce between EU Member States and
state-trading countries, such as China. EU involvement in this
area is relevant for the sports equipment manufacturing industry
because most sports footwear is manufactured in China and,
consequently, falls under EU regulations.
D. Competition Policy
1. The Principles
EU competition policy addresses trade competition among
commercial enterprises in EU territory. The main rules of the
competition policy that affect sport are found in the EEC Treaty.
Article 85 of the Treaty addresses "agreements" or concerted
practices between "undertakings."'" Article 86 addresses abuse
161. Council Directive 94/11 on the Approximation of Laws, Regulations and
Administrative Provisions of the Member States Relating to Labelling of the Material
Used in the Main Components of Footwear for Sale to the Consumer, 1994 OJ. (L 100)
37.
162. Id.
163. Id. at art. 4, 1994 O.J. (L 100) at 37.
164. 1d Annex I, 1994 OJ. (L 100) at 39-40.
165. 1d at 38.
166. Id.
167. Id.
168. *EEC Treaty*, art. 85.
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of a dominant position. 69 Article 91 addresses dumping.17
Article 92 addresses the amount of state aid permitted.171
Concerted Practices and Abuse of Dominant Market
Position
Articles 85 and 86 of the EEC Treaty aim to promote true
freedom of choice for consumers and to avoid barriers to trade
within the internal market. Article 85 prohibits "all agreements
between undertakings, decisions by associations of undertakings
and concerted practices which may affect trade between Member
States, and which prevent, restrict or distort competition within the
Common Market.' ' 172 Agreements are allowed only in clearly
defined situations.173 Article 86 bans the abuse of a dominant
174
market position that affects trade between Member States.
These articles apply only to cases involving what the Treaty
calls "undertakings;" when trade between Member States is
affected, the articles' application to sport will be determined on a
case by case basis.
2.

a. Undertakings
"Undertakings" refer to commercial organizations in the
broadest sense of the term. An undertaking is any entity carrying
such as production,
out "economic or commercial activities
175
services.,
of
supply
the
or
distribution
An economic or commercial activity need not involve profitmaking in order to qualify as an undertaking. It is the nature of
the activities, not the generation of profit or legal status, that
determines the economic or commercial character. For instance,
in the Macrotron case, 176 the ECJ ruled that the non-profit
nature of an entity has no impact on the applicability of EU
competition policy. 177 The Commission also stated that competition policy covers economic activities "regardless of whether or not

169.
170.
171.
172.
173.
174.
175.
176.
177.

Id art. 86.
Id art. 91.
Id art. 92.
Id art. 85.
Id.
Id.art. 86.
Id
Case 41/90, Hofner v. Macrotron GmbH, 1991 O.J. (C 132) 7.
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intended to earn profits., 17 8 Under existing case law, any person
participating in the economic process will qualify as an undertaking. 179 Manufacturers and distributors of sports equipment are
clearly considered to be undertakings. Even sports federations and
associations and sports clubs are undertakings under the Treaty
because they constitute what the Commission considers to be an
"economic or commercial" activity. 8 °
The distinction between professional and amateur status does
not automatically determine whether EU competition rules apply
to sport. Football, for example, can be considered an economic
activity because professional football clubs organize matches with
other clubs and charge admission. In this sense, football clubs
produce matches and can be considered undertakings under
Article 85 of the Treaty. To participate in competitions and in
other sports-related activities at the national level, clubs and their
members often affiliate with national sports federations. On a
league-wide level, national football federations and clubs are
associations of undertakings to which competition policy clearly
applies. In return for their services to clubs, the national federations often receive a percentage of the receipts from matches that
the clubs organize. The federation is responsible for negotiating
exclusive broadcasting contracts for the matches it organizes.
Clubs or leagues negotiate television contracts. From a competition policy standpoint, it is important for clubs to be free to
negotiate individually and independently from their national
federation.
b. Effect on Trade
In addition to the requirement that the activity be "economic
or commercial" in nature, it must also have an actual or potential
effect on trade between Member States. If trade between Member
States is not affected, national law applies. The Commission
interprets trade in a general way. Thus, the activities of an
undertaking generally fall within the definition of trade. In the
sports world, agreements among national sports federations clearly
affect trade between Member States; one example would be

178. Commission Decision 89/536 of September 15, 1989, 1989 O.J. (L 284) 82
(involving film purchases by German television stations).
179. 1d.
180. Id
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agreements regarding the trans-frontier exchange of televised
sports.
3. Additional Pre-conditions
The two above-mentioned pre-conditions-"economic or
commercial activity" and actual or potential effect on trade-are
common to both Articles 85181 and 86.'8 In addition to these
two requirements, Articles 85 and 86 each contain additional preconditions that are not common to both Articles.
Article 85 applies to "agreements," "decisions," or "concerted
practices.''183 Moreover, these arrangements must "prevent,
restrict or distort" competition within the EU." For example,
the Commission evaluates the manifest agreements among
broadcasters and among federations, such as those made by EBU
members, as decisions by associations of undertakings.
Article 86 allows complaints to the Commission only if the
subject of the complaint is an abuse of dominant market position.18 5 One example of abuse of dominant position is when one
supplier of a service excludes other potential suppliers from
entering a market. In the market for organizing and supplying
events, the federation that governs a sport in a Member State
often has a dominant position in that market. The existence of a
per se dominant position, however, does not conflict with Article
86 unless a dominant position is abused.1 86 Only then can the
EU be called upon to intervene to ensure that competition takes
place.187 The Commission is currently examining a number of
cases concerning abuse of a dominant position in the world of
sport.
On various occasions, sports organizations and companies
have called upon the Commission to ensure non-restricted
competition in the sports world. One area of controversy involves
exclusive broadcasting rights. Complainants have questioned the
propriety of a broadcaster or group of broadcasters acquiring
exclusive broadcasting rights for sports programs, and the degree
181.
182.
183.
184.
185.
186.
187.

*EEC Treaty*, art. 85.
Id art. 86.
Id. art. 85.
Id
Id art. 86.
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to which sports federations should be allowed to control the
broadcasting of sports events in their home territory, under Article
14 of Union of European Football Associations ("UEFA"). 1"
Three concerns arise with respect to sports equipment use by
sports federations and organizations: (1) whether sports equipment
manufacturers should be allowed to endorse specific brands of
equipment with the "official" logo, (2) whether sports federations
and organizations should be allowed to insist on the exclusive use
of certain brands, and (3) the degree to which sports federations
and organizations should be allowed to recommend sports
equipment exclusively from certain distributors when purchasing
such equipment.
Another area of concern is competition between federations.
The Commission received complaints questioning the extent to
which different federations should be permitted to organize
competitions in the same sport. Other complaints raised competition issues regarding ticket sales by exclusive agents, the transfer
of players, and the restrictive trading practices of sports equipment
manufacturers and distributors.
4. Exclusive Broadcasting Rights
The Directorate-General IV (Competition) of the Commission
examines two main sports-related broadcasting issues. One issue
concerns the acquisition of exclusive broadcasting rights for sports
programs by a broadcaster or group of broadcasters. The other
issue concerns the degree to which sports federations and associations should be allowed to control the broadcasting of foreign
sports events in their home territory.
a. The Acquisition of Exclusive BroadcastingRights
Rights to televise sports events are usually granted for a given
territory, per country, on an exclusive basis. Exclusivity is considered necessary to guarantee the value of a given sports program,
in terms of the number of viewers and the advertising revenues
that it can achieve. Television rights are usually owned by the
sports event's organizer, who can control access to the premises
where the event is staged. In order to control the televising of an
event and to guarantee exclusivity, the organizer admits only one

188. UNION OF EUROPEAN FOOTBALL ASSOCIATIONS art.

14 [hereinafter UEFA].
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"host broadcaster" to produce the television signal. As part of this
contract, the host broadcaster must secure certain broadcast rights
within its own territory. Further rights to exploit the television
coverage will either remain with the host broadcaster as creator
and thereby owner of the television material, or be controlled by
the owner of the television rights to the event. These rights will
either be in the form of a license to exploit the material or as an
assignment of all rights-except for a license of some or all rights
in its own territory-by the host broadcaster.
b. The Importance of Exclusive Broadcasting Rights
The main broadcasting issue involving the EU is the acquisition of exclusive broadcasting rights. In a highly competitive
industry, both national and private broadcasters must strive to
differentiate themselves in order to survive. They attempt to offer
exclusive programs to attract the maximum audience. Obviously,
a larger audience means that more potential consumers will see the
advertisements. Advertisers and sponsors are willing to pay more
to have their advertisements shown and thus more revenue is
generated for the broadcaster when a large viewership is assured.
As a result, the broadcaster is willing to pay more to secure the
exclusive rights. Therefore, exclusivity is a central force driving
the sports/television relationship.
Major sports events are among the programs attracting the
most viewers. As the salaries of sports professionals and the costs
of the sports infrastructure increase, advertising revenue has
become by far the most important source of income for most
televised sports organizations. In recent years, the amounts paid
by television companies for exclusive broadcasting rights have risen
significantly.
The issue of exclusive broadcasting rights must be considered
in the context of the ongoing struggle between public and private
broadcasters. In the past, public television companies dominated
the market. Increasingly, however, private broadcasters are
competing with public broadcasters. International sports rights
agencies have entered into the market. These agencies enable
sports organizers to maximize revenue by selling rights in each
country without entangling themselves in negotiations with
individual broadcasters. This method facilitates rights acquisitions
by commercial channels that are not members of the European
Broadcasting Union ("EBU").

Loy. L.A. Int'l & Comp. L.J.

[Vol. 17:245

Established in 1950 with headquarters in Geneva, the EBU is
currently one of the most important EU players in the broadcasting world. 89 The EBU has no commercial aim. Active membership is open to public mission broadcasters, 1 ° - which are companies that are subject to obligations set by national law and practice
concerning their programs and audience coverage. The EBU does
not admit purely commercial broadcasters as members.19
The EBU protects smaller broadcasters by operating a
collective purchasing and transmission system. Acting on behalf
of a number of television companies, the EBU grants many public
television companies access to program rights that they otherwise
would not have the financial means to purchase. The EBU also
operates the "Eurovision" Network."g
c. The Danger that Large BroadcastersMay Dominate Small
Broadcasters
Exclusive broadcasting rights are a necessary part of the
normal functioning of the highly competitive broadcasting market.
Although the Commission accepts the concept of exclusivity, the
duration and scope of exclusive rights can be anti-competitive. In
the Commission's view, the duration of exclusivity must be defined
differently with respect to different types of programs. The
Commission feels that exclusivity with respect to sporting events
should be limited to contracts covering one event or one sports
season.
Market players can call upon the Commission to intervene
and ensure that all parties have equal access to programs. The
Commission's role is to ensure competition in the market of
exclusive broadcasting rights. The EEC Treaty mandates that the
Commission ensure that different levels of buying power among
broadcasters or groups of broadcasters do not prevent fair
competition. 19' There is a real danger that large groups of
broadcazers could dominate the market to such an extent that
smaller broadcasters would be effectively prevented from compet-

189.
Treaty
190.
191.
192.
193.

Commision Decision 93/403 Relating a Proceeding Pursuant to Art. 85 of the EEC
(IV/32.150-EBU/Eurovision System), 1993 O.J. (L 179) 23.
Id. at 23-24.
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Id. at 28.
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ing. National public mission broadcasters from smaller Member
States often fall into the category of smaller broadcasters.
The large buying groups' ability to appropriate the exclusive
rights to an increasing number of events is particularly important
now because sports organizations are starting to demand more
money for those rights. Possible solutions range from reserving
the television rights to large sporting events for national broadcasters to the total liberalization of the market.
An associated danger is that less-popular sports will receive
less television exposure. Sports that do not yet attract sufficient
viewers to interest advertisers may lose out to those attracting
large audiences. On the other hand, less popular sports may not
necessarily suffer in the event of a liberal approach to exclusivity.
Television companies with fewer resources may be forced to
broadcast less popular sports because more affluent broadcasters
may have already received exclusive rights to the more popular
ones. Snooker is an example of a less popular sport that grew into
a leading television sport in the UK.
5.

The Control of Broadcasting of Foreign Sports Events by
Sports Federations
The UEFA is Europe's highest football authority. It acts as
the federation of national football federations and determines the
rules applying to each of its member federations. UEFA recognizes only one national football federation per country. Under the
UEFA statutes, football federations own the exclusive rights to
authorize the broadcasting, transmission, or reproduction of the
matches they organize."
The clubs' freedom to negotiate
individually is an important competition policy.
All EU countries have some control over televised football.
For example, in England, live Premier League football cannot be
seen on a Saturday afternoon because professional, junior, and
amateur matches are normally played at that time. According to
UEFA, allowing the transmission would reduce attendance at these
matches. Indeed, national football associations throughout Europe
have traditionally tried to avoid clashes between televised football
and live games. UEFA contends that the football world recog-

194. Id

288

Loy. L.A. Int'l & Comp. L.J.

[Vol. 17:245

nized that the simultaneous broadcasting of football games damage
live attendances.
Article 14 of the UEFA statutes provides the mechanism for
regulating cross-border transmissions of football.'9 The Article
has been controversial and has resulted in complaints to the
European Commission.
The Commission's examination of Article 14 is important
because it focuses attention on the level of protection to be given
to national sports events. Moreover, the Commission's policy
regarding Article 14 applies not only to football, but also to all
sports in which federations strive to generate maximum financial
returns from the broadcasting of sporting events.
The
Commission's final decision on the matter will likely impact
European football, as well as world football rules.
6.

The Commission's Position on Exclusive Broadcasting
Rights
The Commission does not believe that exclusive broadcasting
rights are per se anti-competitive. The duration and scope of
exclusivity can be anti-competitive, however.
a. The Commission's Position on "Official" Labeling
The Commission believes that granting an "official" label to
sponsors misleads the consumer by unjustifiably attributing a label
of quality to the product. Consumers are entitled to objective
information so that they can make independent choices about
products. The Commission accepts the word "official," as long as
the label clearly conveys a relation of sponsorship. The label
"official" is also acceptable if it is justified for technical reasons.
For tennis balls, however, technical tests show there is very little
difference among first grade balls.

195. Id. art. 14.
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The Commission hopes that other federations will change
their practices regarding "official" labeling before the Commission
pursues legal action.
b. The Obligatory Use of "Official" Equipment
The national sports federations' mission is to organize
competitions for their member clubs and affiliates. Not only do
federations themselves actively organize competitions, but many
clubs also organize competitions under the federations' auspices
and guidelines.
One way for federations to generate additional funding is by
promoting the exclusive use of particular brands of sports equipment, both for competitions they organize and for competitions
organized under their auspices. Manufacturers are willing to pay
for the privilege of this form of promotion.
c. The Commission's Position on Exclusive Contracts
The Commission believes exclusive contracts should not
extend for an "abusively" long period of time; for example, one
season may be considered an acceptable duration.
The Commission does not allow federations to impose
exclusive contracts for competitions that they do not organize,
even if the events are under the federation's auspices. Such a
practice is considered to be an abuse of the federation's dominant
position in its sports.
Moreover, competition should be open at the outset, when
bids were called for the endorsement contract. The Commission
must interpret whether the contract's duration is too long and
whether the price is excessive on a case by case basis.
d. The Commission's Position on Exclusive PurchasingAgreements
For commercial reasons, manufacturers sometimes sign
spacing exclusive distribution agreements with distributors.
Reports show that some federations encourage their affiliates to
purchase their equipment through exclusive distributors. This
practice provides federations with a supplementary source of
revenue.
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Commission Regulation 1983196 permits exclusive distribution agreements as long as "parallel imports" are also allowed.1"
Parallel imports are imports of the same product from other
Member States, regardless of the exclusive distribution agreement
with a distributer in the home Member State.19 If a wholesaler
discovers a cheaper source of the same product abroad, it must be
free to import that product. Similarly, the seller in the foreign
Member State must be free to practice "passive" exports without
making active efforts to attract customers abroad.' 99 Exclusive
distribution agreements may not allow "active" exporting,
campaigns and the
however, such as the organization of publicity
2
use of warehouses and sales representatives.
The Commission views the parallel import rule as an absolute
competition policy requirement because it is the only guarantee
that exclusive distribution agreements will not lead to significant
price differentials among Member States. Such price differentials
would clearly run the risk of harming consumer interests.
e. Competition Between Federations
In principle, anyone is free to set up a sports federation.
There is no legal barrier to prevent the creation of a separate or
"competing" federation for a variant of a sport. For this reason,
established federations sometimes require exclusivity from their
affiliates by requiring the latter to agree to participate only in their
affiliated federation's sports events.
A problem may arise when a variant of the game believes that
a separate federation would better promote its interests. This is
particularly likely in sports where the success of one variant is
likely to take away from the sport's mainline variety. The more
powerful and established federation might be tempted to hamper
the creation of the alternative federation. The weaker federation
runs the risk of being squeezed out of the market by its larger
competitor.
This problem poses the related question of the extent of the
authority that should be given to more than one federation to
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govern any sport or variation of a sport. Should federations be
allowed to freely compete for the market? To what extent should
competition rules apply? Should the most efficient and powerful
entities, such as WBO, WBA, WBC, and IBF, be allowed to
dominate? Should sports in which there are a number of competing federations, such as boxing, be promoted?
. Total freedom to compete would allow powerful private
entities to organize parallel competitions on their own behalf,
whether or not they are federations. These competitions could
draw players and spectators away from established competitions.
Financial interests underlie the issue of the federations'
authority. Exclusive television rights, advertising, and tickets to
matches create a significant source of income for the sports
organizations and commercial entities involved.
The Commission's Position on Financial Undertakings by
Federations
Federations are considered to carry out economic activities,
and, consequently, qualify as "undertakings" to which competition
policy applies.2 1
f

7. Ticket Sales by Exclusive Agencies
Distribution of tickets for some major sporting events is based
on the principle of exclusive distribution in each Member State.
The event organizing committee enters into agreements with an
exclusive ticket distributor in each Member State. Agencies are
willing to pay considerable amounts of money for exclusivity
privileges.
As a consequence of the exclusivity agreements, however,
Member States' national markets have been separated. Consumers
and travel agencies in foreign Member States are sometimes
prevented from buying tickets, and travel agencies selling tickets
in one Member State may agree not to sell them in another.
The system of national quotas is meant to ensure fair distribution of tickets so that countries of different sizes and financial
means receive their fair share. The principle of quotas, however,
fails to take the EU dimension into account.

201. *EEC Treaty*, art. 85.
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a. The Commission's Position on Exclusive Ticket Distribution
Agreements
Strict territorial exclusivity-by which residents alone were
permitted to purchase tickets from the distributing agency-is
considered unacceptable under Article 85. The article also permits
the exclusive agency to maintain an indisputable dominant market
position. The Commission believes that exclusive agents abuse this
dominant market position by requiring ticket purchasers to
purchase other services concurrently.2
These practices could not be exempted from EU competition
rules under any circumstances. The Commission deems exclusion
of EU nationals purely on grounds of nationality totally unacceptable and believes that such exclusion contravenes the basic
principles of the EEC Treaty. The same is true when consumers
are forced to purchase other services in order to obtain tickets to
a sports event. Although the Commission believes that these
practices contravene EU rules on free circulation of services, it
addresses the problem in terms of its competition policy. The
Commission has not yet made a clear decision regarding the
limitation of one ticket agency per state.
In the 1990 World Cup case, the Commission ruled that the
World Cup organizer's exclusive agreement with one tour operator
for the organization and sale of package tours did not comply with
EU competition rules.2 3 The organizer claimed that safety
concerns justified the arrangements but later admitted that a
number of tour operators could have complied with the safety
requirements. 4 Because this case involved the Commission's
first decision addressing ticket sales for a sporting event, no fines
were imposed.2 5 Similar infractions in the future, however, are
likely to result in fines.
In response to the position taken by the Commission, the
Organizing Committees of the Olympics in Barcelona and
Albertville and the ticket distributors altered their contractual
arrangements so that nationals of a Member State could buy
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tickets directly from the Organizing Committees or2°from distributing travel agencies based in other Member States. 6
b. Transfers and Restrictions on Foreign Sportspersons
As part of a "gentlemen's agreement," UEFA accepted the
principle that "any professional footballer should be free to play
for another club at the end of his contract with his former club,
irrespective of the usual negotiations between the buying and the
selling club concerning compensation, in particular for real and
demonstrable costs incurred in training young players." Previously, compensation had to be paid before the player was allowed to
move to another club. Under the gentlemen's agreement,
however, the player can move before the money is paid, thereby
removing the barrier to the player's immediate transfer. 2'
A
compensatory amount must nevertheless be paid at a later
stage.2"
Clubs cite compensation for the development and
training costs of young players as the main justification for these
transfer fees.
The need for the gentlemen's agreement was demonstrated by
cases such as the one involving football player Jean-Marc
Bosman. 2°9 Bosman, after reaching the end of his contract with
the Royal Football Club of Liege, accepted a position with the
French club of Dunkerque.1 ° He was prevented from moving
to France because of difficulties between the two clubs in arranging for the payment of the agreed transfer fee.21 ' These difficulties prevented the French football federation from receiving the
required transfer authorization from the Belgian football union.
Because of the delay, Dunkerque rescinded the contract with
Bosman.212 Bosman took his case to the national tribunal,
requesting that he receive compensation for the loss of earnings
and that the case be referred to the European Court of Justice."'
In October of 1993, following a complaint from Bosman, the
Belgian court formally asked the ECJ to interpret whether the
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relevant Treaty rules, including Articles 85 and 86. The Belgian
court asked whether the Treaty should be interpreted as prohibiting "a football club from demanding and receiving payment when
one of its players, at expiry of contract, is taken on by a new club;"
and whether it should be interpreted as prohibiting "national or
international sports associations or federations from establishing
rules limiting the access of foreign players from other EU Member
States to the competitions they organize." The ECJ's ruling is
expected in early to mid-1995.
c. The Commission's Position
The Commission has stated that football associations' rules
regarding transfers and their restrictions on the number of foreign
players-in particular those from other EU countries-fall within
the rules on concerted practices under Article 85 of the Treaty. 14
Based on the business aspects of professional football, such as the
revenue from broadcasting rights, sponsorship contracts, ticket
sales, and compensation fees for ceding players, the Commission
found that EU competition policy rules on concerted practices
clearly apply to football when its practices are viewed as restrictive.
Article 85(3) provides for exemptions from its provisions
under certain conditions.215 The Commission will only consider
exemptions, however, if it is formally notified of the rules so that
it can determine whether or not the rules merit exemption. In the
Bosman case, the federation rules have not been formally
communicated to the Commission. Consequently, the Commission
has not yet been legally asked to take a position.
In its written observations regarding the Bosman case, the
Commission found no evidence of economic relations between the
clubs that would suggest a position of collective dominance.216
As a result, the Commission found that Article 86 did not apply.
Because football associations do not recruit players themselves,
they cannot be deemed to hold a dominant position in the market
for recruiting players. Again, Article 86 cannot apply.
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E. Restrictive Trading Practices
EU competition policy applies generally to commercial
companies that manufacture and distribute sports equipment, and
is not specific to the sports world.21 7 Its goal is to prevent
restrictive trading practices and to promote fair trade.21
Each year, commercial entities complaining about market
conditions direct a number of restrictive practices to the
Commission's attention. Prior cases have involved windsurfing
equipment, sailing boats, tennis shoes, and tennis balls. The
circumstances surrounding the cases vary enormously, but the
parties involved in such cases are invariably manufacturers and
distributors of sports equipment.
1. The Commission's Position
Article 85 prohibits concerted practices in trade between
Member States.219 It prohibits price-sharing agreements and the
limitation and control of production or markets.22° The Article
forbids the sharing of markets and sources of supply, and the
221
application of dissimilar conditions to equivalent transactions.
It also forbids contracts that force acceptance of products unconnected to the subject of the contract. 2 Article 85 applies only
if trade between Member States is affected.223
To prevent competition policy from discouraging desirable
cooperation between enterprises, certain exceptions are allowed if
they "promote production or distribution of goods or promote
technical or economic progress, while allowing consumers a fair
share of the resulting profit."224 All restrictive practices must be
presented to the Commission, which determines if competition
policies have been breached. The Commission has also established
"block exemptions," which include the areas of patent licensing
agreements, classes of exclusive distribution and purchase agreements, and patent licensing; these areas would otherwise be
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precluded by Article 85.225 Notification is not necessary if a
block exemption applies to the trade practice. Article 86 forbids
abuse of a dominant position;2 6 like restrictive practices, all
potential dominant positions must be examined by the Commission
on a case-by-case basis.
2. Dumping
Dumping is the practice of selling a product below its market
price in its home market. EU commercial policy prohibits dumping227 in accordance with existing international rules, particularly
those arising under Article VI of the General Agreement on Trade
and Tariffs ("GATr"). 22
Dumping is relevant to sports when EU manufacturers of
sports equipment, such as sports shoes or tennis rackets, are the
victims of dumping by foreign competitors. If dumping occurs,
official complaints can be made to the Directorate General I of the
Commission. The Directorate will determine whether injurious
dumping exists and what defensive action will be taken to rectify
any injury caused to the industry.
3. Subsidies to Sport
Sports bodies in many countries receive assistance and
subsidies of various kinds from national, regional, or local authorities. Sports activities in many Member States are assisted
financially by lottery and other forms of sports betting activities.
Another form of assistance is the sponsorship of teams by large
private companies.
State financial assistance provides two main advantages to
football clubs. First, it enables clubs to acquire players in the
expensive trans-frontier transfer market. In the player-transfer
market, the richer club is able to "purchase" more expensive, and
usually more competent, players. The aid to clubs need not even
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be direct. For example, if the state pays part of a club's bill for
stadium renovation-often legally required for security reasons-a
club may devote more resources to the acquisition of new players.
Second, state assistance enables football clubs to participate
in European Cup competitions. In European Cups, richer clubs
that have bought the best players have an advantage over poorer
clubs. This advantage has the additional effect of increased ticket
sales, advertising, sponsorship, and sales of television rights.
Additionally, "poorer" clubs from "poorer" Member States risk
losing some of their best players to rich foreign clubs. Ultimately,
this could result in a loss of interest in the sport in the disadvantaged countries. It should be noted, however, that the clubs that
sell some of their best players are duly compensated for their loss.
a. The Commission's Position
Article 92 of the Treaty of Rome prohibits Member States
from granting aid that distorts trade competition between Member
States by favoring certain types of organizations or products,
unless the aid is justified by special social or other reasons."2
The Treaty permits certain types of aid, including funding for
public interest projects.23
Sports clubs-particularly large football clubs-are part of a
country's socio-cultural heritage. As well as serving economic
interests, sports clubs perform other functions, such as lending
their facilities for other leisure activities and cultural events. Clubs
enhance their regions by providing facilities valuable to the local
community. Moreover, clubs often strengthen local prestige and
civic pride. These considerations require sports clubs to be treated
differently than other commercial enterprises and require exemptions from the restrictions on state aid imposed by the Treaty of
Rome.
The Commission also believes that subsidies currently granted
to sports clubs do not significantly distort competition in EU-wide
events or in the transfer markets and do not prejudice these clubs
that do not receive aid. Moreover, measuring the extent of any
Nevertheless, the
distortion would be particularly difficult.
European Parliament has recently asked the Commission to
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monitor public financing to ensure that free competition between
top-class sports clubs is not distorted.231
The Commission will not intervene in different local systems
of support for non-commercial sporting or other cultural or
charitable interests, such as betting and gaming activities.
F Animals in Sport
Article 43 of the Treaty of Rome governs the use of animals
in sport.232 Most of this legislation concerns horses, although
animals such as dogs and pigeons are also covered. Article 43
entitles the Commission
to propose legislative measures on
3
matters.
agricultural
1. Horses
In 1990, the Council adopted three Directives to provide a
"framework" for the use of horses in sport. The first Directive
covers animal health conditions with respect to the movement and
importation of horses.'
The second Directive discusses zoological and genealogical conditions affecting the intra-Community
trade of horses..
The third Directive addresses the trade of
horses intended for competitions and the conditions for participation in such competitions. 236 A number of decisions apply to each
of these framework Directives.
a. Animal Health Conditions
The Council Directive addressing animal health conditions was
a reaction to the high value of thoroughbreds. It established
minimum health requirements for the free circulation of horses
within the EU and for their importation into the EU.
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The Commission's role in regulating the free movement of
horses is exemplified by its reaction to a 1990 outbreak of African
horse sickness in southern Spain and Portugal. The outbreak
threatened a cancellation of equestrian events in Spain during the
1992 Barcelona Olympics.
Discovery of a disease anywhere within a country results in a
nationwide quarantine. The 1990 outbreak in Southern Spain
might have caused the cancellation of events in Barcelona, even
though there was no evidence of the disease in that region. In
cooperation with national and regional authorities, the Commission
This principle
established the principle of "regionalization. '""
requires only the area surrounding the region of an outbreak to be
quarantined. 1 8 In this case, the restrictions applied only to
Andalucia and were lifted in November 1993.239

In order for a horse to circulate freely within EU territory, it
must meet the minimum conditions set by the Commission for
animal health. For example, no clinical signs of disease may be
visible upon inspection." The Animal Health Directive imposes
three requirements for importing horses from non-member states.
Horses must: (1) come from countries on the Commission's list of
acceptable countries, (2) be accompanied by a certificate from the
of the country of origin, and (3) be certified
veterinary authorities
241
diseases.
of
as free
The list of countries that are free from dangerous diseases,
and are consequently acceptable, is constantly updated after visits
by the Commission's veterinarians. In addition, Commission
Decision 92/260 contains less severe health requirements and
veterinary certifications for registered horses staying only a short
period of time in the EU.24 2 These rules apply to horses admitted into the EU for up to three months, and apply particularly to

237. Commission Decision 92/531 Amending for the Second Time Decision 90/552
Determining the Limits of the Territory Infected with African Horse Sickness, 1992 O.J.
(L 334) 34.
238. Id. at 34-35.
239. Commission Decision 93/616 Repealing Decisions 90/552, 90/553 and 92/101, 1993
O.J. (L 296) 59.
240. Council Directive 90/428, 1990 0.3. (L 224).
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where the necessary infrastructure is in place. Id
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horses participating in competitions.243 Commission Decision
93/321 requires fewer identity and physical checks on competition
horses from Sweden, Finland, Norway, and Switzerland that are
temporarily admitted into the EU.24 Commission Decision
93/197 establishes a procedure for obtaining health certificates for
imported breeding horses. 5 Sanitary rules have also been
established for competition horses upon reentry to the EU after

their temporary export to a third country for competition or

cultural events.24 The Commission is currently determining the
animal health rules that will apply to horses sent to the 1996

Olympic Games in Atlanta, Georgia.
b. Zoological and Genealogical Conditions
It is customary for horses to be registered in the appropriate
studbook for breed and race. Competitions are reserved for
specific breeds registered in the studbooks. Therefore, each
registered horse has its own passport.247
The Directive applies only to registered horses, and requires
the mutual recognition of studbooks and associations. 248 Commission Decision 92/353 establishes minimum criteria for the
approval
or recognition of organizations that manage stud24 9

books.
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Checks on the Temporary Admission of Certain Registered Equidae from Sweden,
Norway, Finland and Switzerland, 1993 O.J. (L 123) 36.
245. Commission Decision 93/197 on Animal Health Conditions and Veterinary
Certification of Imports of Registered Equidae and Equidae for Breeding and Production,
1993 O.J. (L 86) 16.
246. Id at 16-17.
247. Decisions by the Association are approved by a national ministry, usually the
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248. Council Directive 90/426 on Arrival Health Conditions Covering the Movement
and Impact from Third Countries of Equidae, 1990 O.J. (L 224) 42; Council Directive
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The Directive also sets minimum registration information
requirements for the identification document.5 ° In cooperation
with the International Equestrian Federation ("FEI"), in
consideration of the recommendations of the Office International
Epizooties ("OIE"), a special EU passport has been established for
the international movement of registered horses. 2'
c. Trade in Competition Horses and Participationin
Competitions
Directive 90/428 governs the trade of competition horses and
the conditions for participation in competitions.252 It addresses
all competitions, including show-jumping, dressage, flat, steeple,
and trotting; different provisions, however, apply to registered and
non-registered horses. 2 3 The most important stipulation provides that the rules of competitions may not discriminate on the
basis of nationality, such as registration in another Member
State.254 This rule applies to competition, entrance, judging, and
awards of prize money or profits accruing from the competition.255
Exceptions to the non-discrimination rule are allowed if the
Commission is notified. One exception is recognized for competitions reserved for horses registered in a specific studbook, such as
competitions reserved for the best horses, for the improvement of
a breed where the best horses receive the prize money, for
competitions to select a regional champion, and for historic or

250. Council Directive 90/426 on Arrival Health Conditions Covering the Movement
and Impact from Third Countries of Equidae, 1990 O.J. (L 224) 42; Council Directive

90/427 on the Zootechnical and Genealogical Conditions Governing Intra-Community
Trade in Equidae, 1990 O.J. (L 224) 55; Council Directive 90/428 on Trade in Equidae
Intended for Competitions and Laying Down the Conditions for Participation Therein,
1990 O.J. (L 224) 60.
251. Commission Decision 93/623 Establishing the Identification Document (Passport)
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traditional events such as the Palio of Sienna. This exception
applies only to a minority of competitions.
The other exception allows Member States to reserve up to
twenty percent of prize money or profits to safeguard, develop,
and improve breeding, but the decision to reserve a percentage of
the prize money and the reasons for doing so must be communicated to the Commission. 6 A subsequent Commission Decision
obliges each Member State to appoint a coordinating authority to
collect data on the criteria for reserving breeding funds.257
The Commission is in the process of drafting harmonized rules
for studbook registration. After a preliminary study of this
problem, the Commission has proposed a modification to Directive
90/428/EEC to solve the practical problems relating to the control
of derogations from the Directive.
2. Dogs and Cats
The Commission distinguishes between commercially-traded
pedigrees and companion dogs or pets. Until recently, the United
Kingdom and Ireland restricted the free movement of dogs and
cats into their countries." 8 As of July 1994, commercially-traded
dogs are permitted to circulate freely upon reaching their destinations as long as certain tests and vaccinations are performed.259
The requirements of these tests and of the veterinary certification
accompanying the animals are included in Commission Decision

256. Council Directive 90/426 on Arrival Health Conditions Covering the Movement
and Impact from Third Countries of Equidae, 1990 O.J. (L 224) 42; Council Directive
90/427 on the Zootechnical and Genealogical Conditions Governing Intra-Community
Trade in Equidae, 1990 O.J. (L 224) 55; Council Directive 90/428 on Trade in Equidae
Intended for Competitions and Laying Down the Conditions for Participation Therein,
1990 O.J. (L 224) 60.
257. Commission Decision 92/216 on the Collection of Data Concerning Competition
for Equidae as Referred to in Art. 4(2) of Council Directive 90/428, 1992 O.J. (L 104) 77.
258. Single Market-State of Implementation of the White PaperMeasure, RAPID, Sept.
27, 1993.
259. Council Directive 92/65 Laying Down Animal Health Requirements Governing
Trade In and Imports Into the Community of Animals, Semen, Ova and Embryos not
Subject to Animal Health Requirements Laid Down in Specific Community Rules
Referred to in Annex A(l) to Directive 90/425, 1992 O.J. (L 268) 54, 59-60.
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Furthermore, dogs and cats must be identified in

conformity with the system established in Decision 94/274.261

3. Pigeons
Directive 92/66 establishes minimum conditions for the
exchange of racing pigeons. 262 The Directive is intended to
prevent the spread of Newcastle Disease, a concern in France,
Belgium, the Netherlands, and Germany.263
G. EU Sources of Fundingfor Sport
1. Projects Financed Under the Structural Funds
The European Union contributes to the economic development of its less-developed regions by financial transfers from three
Structural Funds: the European Regional Development Fund, the
European Social Fund, and the Agricultural Fund. These funds,
in cooperation with Member States, provide grants to projects that
meet their objectives of regional and rural development and the
creation of employment. Most Structural Fund grants are targeted
at the EU's poorest regions, such as Greece, Portugal, the
Republic of Ireland, southern Italy, parts of the United Kingdom,
and parts of Spain and France including Corsica and overseas
territories. Grants are accessible through national, regional, and
local development authorities, as well as bodies responsible for
training. The EU's goal is to supplement national funding to
promote economic and social projects that would not otherwise be
executed.
Although sports infrastructure has not been targeted as a
recipient of Structural Fund money, it may nevertheless benefit
directly or indirectly from EU funding. To the extent that sportsrelated activities or sports infrastructure contribute to the objectives of economic development-promotion of local economic

260. Commission Decision 94/273 Concerning Veterinary Certification for Placing on
the Market in the United Kingdom and Ireland of Dogs and Cats not Originating in those
Countries, 1994 O.J. (L 117) 37.
261. Commission Decision 94/274 Laying Down the System of Identification for Dogs
and Cats that are Placed on the Market in the United Kingdom and Ireland and not
Originating in those Countries, 1994 O.J. (L 117) 40.
262. Council Directive 92/66 Introducing Community Measures for the Control of
Newcastle Disease, 1992 O.J. (L 260) 1, 2.
263. Id. at 1.
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activities and the creation of employment-they may be eligible
for funding from the Structural Funds. In particular, sports-related
projects may benefit from programs promoting activity tourism and
urban regeneration. Sports-related projects should strive to "slot
into" plans to develop tourism and urban areas.
Decisions regarding the allocation of Structural Funds grants
to specific projects are made by the Member State, not the
European Commission. Project eligibility varies from region to
region because of different national and regional development
priorities and policies. To secure EU financing projects must be
co-financed either by Member States or by the sports organizations
that stand to benefit.
Examples of grants made from the Structural Funds, and in
particular from the Regional Fund, include the following developments and constructions: ski lifts in Abruzzi and Campania; sport
centers in a variety of Mezzogiorno regions; tennis courts and an
indoor swimming pool in Campania; equestrian sports facilities and
a multidisciplinary center for tourism, sport, and leisure in Puglia;
a nature park with sports areas in Calabria; and, training schools
for small aircraft for airfield development and sailing and
watersports training facilities for port development in Ireland.2 "
Other examples include the improvement of golf courses and port
facilities for recreational boating, previously financed for the
promotion of tourism."' Sports authorities at all levels should
explore the possibility of eligibility for funding with the appropriate national, regional, or local authorities in their respective countries.
The Structural Funds also provide money for projects that
improve access to certain less-favored areas. For example, the
Structural Funds contributed to the improvement of transportation
facilities around Barcelona in preparation for the 1992 Olympics.
Sports facilities in these areas will benefit indirectly from this form
of EU funding.
The EU also contributes to national spending for training and
education through the European Social Fund. The EU provides
partial funding for many training grants available from local,
regional, or national authorities.

264. Commission Establishes CSF for Structural Fund Aid for Mezzogiorno, AGENCE
June 30, 1994.
265. Id.
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2. Education and Training Programs
The ERASMUS program's goal is to encourage cooperation
between the EU and EFTA's higher education institutions.2 6
ERASMUS seeks to promote a European dimension in higher
education institutions and to establish European university networks. 267 ERASMUS funds courses on sports education at a
number of Inter-University Cooperation Programmes ("ICPs") to
support the establishment of EU university networks. Thematic
networks will be able to apply for financial support to evaluate the
curriculum of specific disciplines, design joint programs and
specific courses, apply scientific analysis and reflection on specific
areas of studies, and provide information services for network
members. 2' By 1995, ERASMUS will be regrouped with other
EU educational programs under the SOCRATES program.269
The PETRA program provides vocational training for young
people and prepares them for adult and working life. Run by the
Task Force for Human Resources, Education, Training and Youth,
PETRA has developed some sports-related projects within the
Youth Initiatives Projects section of the program. One such project, supported by a sports club, established an association to
combine sports activities and training courses for disadvantaged
young people in an area of Portugal.27 ° In another project,
young people constructed a fourteen-person, twenty-four foot
canoe that will be used by various groups for adventure and
sporting trips. 27' Another project allowed forty young people to
manage and run a sailing training vessel.272 This project offered
training in navigation, electronics, culinary skills, and team
building.273 PETRA, in cooperation with Toulouse University
and an international diving center, also supported the creation of
a new professional diploma for marine- and aquatic-area jobs, with

266. International Education Cooperation Program Within the European Community,
Swiss BUSINESS, Mar. 1994.
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a specialization in diving. 274 Finally, in cooperation with a local
youth organization, the local tourism office and the Ministry of
Employment and Tourism supported a project to establish a
bicycle renting service in the city of Luxembourg and incorporated
275
a training center for bicycle mechanics and management skills.
By 1995, PETRA will be regrouped with other EU vocational
training programs under the LEONARDO DA VINCI program.
Although educational and training programs managed by the Task
Force do not currently fund sports-related projects, projects that
would be eligible for funding-such as the Youth for Europe
exchange program or the LINGUA language program described
below-could be developed. The Youth for Europe Program aims
to promote an active sense of citizenship and mutual understanding among young Europeans by bringing together young people
from different social, economic, and cultural backgrounds. Special
attention is accorded to program access for disadvantaged young
people. The LINGUA program, which will also be reorganized
under the SOCRATES education programs, focuses on activities
that promote partnerships between schools in Europe. LINGUA,
in particular, is working to improve foreign language competence
in the EU.
3. EURATHLON, DG X's New Program to Fund Sport
In 1994, Directorate General X of the Commission created a
new program, EURATHLON, 276 to provide financial assistance
to initiatives in sport that give people a stronger sense of belonging
Eligible
in a multi-cultural, but united European Union.2 77
2
78
Funds
projects must be clearly tied to the European Union.
may be granted to activities involving partners-including public
authorities or sports federations and public or private organizers-from at least three Member States. 79 The participation of
partners from other European countries, particularly the newly
acceding countries and Central and Eastern European countries,
is welcomed. 280

274. Id
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Funded projects are executed in cooperation with the public
authorities responsible for sport and sports organizations. The
Commission funds up to fifty percent of the budget submitted, with
a minimum of 5,000 ECU and a maximum of 50,000 ECU.28 '
Application forms are available from the Commission's offices in
Member States and from the DG X in Brussels.2' Applications
for funding for the following year must be completed and returned
Commission before November 30th of the previous
to the
283
year.
EURATHLON will encompass sporting activities aimed at
improving ties between EU citizens, particularly women and young
people. The program will work not only in conjunction with
schools to emphasize the recreational and "sports for all" aspect
of sports, but also to assist in the training and development of
those actively involved in sports, such as athletes, trainers, monitors, and referees as part of joint training schemes.
The program will focus primarily on exchange programs for
young athletes and women, but it will also include organizing
seminars and international training programs addressing numerous
issues, including the implications of EU legislation governing sport,
national sports legislation and federation rules, sport management
techniques, and European scientific and social research regarding
sporting activity.
In selecting the projects to be funded, the Commission will
consider the quality, originality, and innovative or trend-setting
nature of the activity. It will also consider the European dimension-whether it encourages the broadest possible involvement of
officials and others from at least three Member States and the
public response to and interest in the project. The following types
of projects will not be eligible under EURATHLON: activities of
a purely national or bilateral nature; projects already receiving
EU financing from another source; profit-making activities;
publications; feasibility studies; and overheads, financing costs,
fixed costs, or running costs incurred by requesting bodies. In
granting assistance, the Commission will balance fund distribution
with geographic location and types of sports.

281. Id. para. 4 at 8.
282. Id. para. 5 at 8.
283. Id.
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The Commission will examine all valid applications in
consultation with an independent panel of experts. This panel, the
EURATHLON Committee, will be comprised of the following: (1)
one representative of the European Association of National Olympic Committees ("EANOC"); (2) one representative of the
European Non-Governmental Sports Organizations/Sport for all
("ENGSO"); (3) three government representatives from the
Troika countries representing the country currently presiding over
the Council of Ministers, the country that previously presided, and
the country next to preside; and (4) two representatives from the
Commission's Committee Presidency and Secretariat ("DG X").
4. Sports Projects for People with Disabilities
The DG X budget includes funds set aside to provide financial
support for innovative projects promoting sports for the disabled
in the European Union. Applications for EU subsidies for sports
for the disabled are reviewed under the following criteria: (1) the
project must originate from a Member State and must take place
in one of the Member States; (2) the project must originate from
a legal body or organization; (3) the project must be open to
participants from all Member States; (4) the application must
include background, justifications, aims and objectives, and a
statement of expected benefits; and (5) the project must receive
income from sources other than the Commission. The European
identity of the project must be evident.
Projects considered for funding include those that introduce
new sports or new forms of sports, stimulate participation in new
sports, promote sports for disabled people in some new way, or
encourage the dissemination and exchange of experience, knowledge and information. Projects targeting people with severe
disabilities or other challenges that prevent them from participating in international championships and Paralympics will also be
considered. Financial support for the disabled was provided for
the Paralympics in Albertville, Barcelona, and Lillehammer.
Applications for EU subsidies should be sent to national
committees in each Member State with copies to both DG V and
DG X. A European-level committee selects applications on the
basis of the above-mentioned criteria. The Commission must
approve the selection.

1995]

European Union Sports

309

5. Research in Science and Technology
The Commission funds a variety of research programs in
science and technology that are relevant to sports, including
medical research and biotechnology programs. The EU research
programs attempt to promote pan-EU research projects that might
not take place without EU subsidies. The long-term aim is to
increase EU competitiveness, with an emphasis on basic or precompetitive research.
In May 1994, the Council and the EP adopted the
Commission's proposal for a "Fourth European Community
Framework Programme for research, technological development
and demonstration activities."'
This "Fourth Framework
Programme" organizes the various EU research promotion
programs and will steer the EU's actions in the area of research
until 1998.285

Although no research program will specifically address sports,
EU research in the biotechnological and biomedical fields could
potentially help fight doping in sports. This type of research is
normally done by specialized, non-sports-related companies and
research institutes. To the extent that sports organizations could
be involved in this research, however,' the specialized companies
and institutes would benefit from EU funding. For example, panEU makes efforts to provide statistics on athlete pathologies.
Another example of an EU-assisted project relevant to sports
is the high-altitude research station operated by an international
team on the K2 mountain in the Himalayas. The team studied
how the human organism copes with extreme altitudes. The
results of the team's work are particularly useful for mountaineering and airsports.
In the new Agriculture and Fisheries Program, which includes
agro-industry and food technologies, the Commission has proposed
research that would focus on improving the food and drink
industry's competitiveness and providing consumers with safer,
higher quality foods that contribute to a healthier, more nutritious
diet. Research in this area could potentially result in new sports
food.

284. Commission Notices 357/03-357/21, 1994 O.J. (C 357) 3-47.
285. Id
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Respecting principles of subsidiarity, the EU does not want to
replace national research in any way. Instead, it promotes research involving more than one EU Member State that otherwise
would not be initiated.
6. Research in Information, Telecommunications, and
Industrial Technologies
In its quest to actively encourage development of new
technology within the EU, the Commission focuses on promoting
research cooperation between parties from different Member
States. Under the Fourth Framework Program, a series of EU
research programs have been designed to increase EU competitiveness, particularly in the areas of information technology and
telecommunications. 2 6 These programs also emphasize basic or
pre-competitive research.287
Although no EU research programs are specifically aimed at
sports activities, participation in an EU-funded program could be
possible because high technology communication systems are used
in sports and a high degree of pan-European cooperation is
involved in the development process. Certain programs in the area
of general telematics, such as health care services, distance
learning, and systems designed to promote rural development, also
have potential applications in the sports world.
A specific program that might directly impact sports is the
Technology Initiative For Disabled and Elderly People ("TIDE"),
an EU-funded program aimed at developing advanced technologies
to assist the disabled and elderly.'
The program is designed to
stimulate technology transfer, to make user requirements more
transparent, and to provide a basis for the formulation of new
technical standards for assistive technology. 9 TIDE could fund
the development and application of advanced technologies that
improve access to sports for disabled people by improving information and technological services, accessibility, and manufacturing

286. Council Directive 357/05 for the Dissemination and Optimization of the Results
of Activities in the Field of Research and Technological Development, Including
Demonstration-Advance Notice of the Call for Proposals for the Implementation of the
Network of Relay Centers, 1994 O.J. (C 357) 5.
287. Id.
288. Council Decision 93/512 On A Community Technology Initiative For Disabled and
Elderly People, 1993 O.J. (L240).
289. Id.
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devices adapted to sport, such as Computer-Aided DesignComputer Aided Manufacturing ("CAD-CAM") methods, and by
supporting projects that apply advanced technologies in a better,
more suitable manner. One of the main eligibility requirements
for TIDE is that the research and development involve industrial
participants from more than one Member State.29°
TIDE is or may be already active in sports-related training
through virtual reality environments, orientation and navigation
devices, impairment compensation through advanced protheses and
orthosis, and other rehabilitative, technology-based individual
applications. In its Official Journal, the Commission regularly
publishes calls for project proposals in certain research areas.
Calls for proposals for TIDE were expected in December 1994.
Those making proposals usually are allowed three months to
prepare submissions.
7. Eastern and Central Europe and the CIS
Among the goals of the European Union is to provide
economic support to neighboring non-member nations. To further
these goals, the EU funds technical assistance programs for the
Central and Eastern European countries and the Republics of the
Commonwealth of Independent States ("CIS"). Poland and
Hungary-Aid to Reconstruct Economies ("PHARE") funds the
central and eastern European countries; Technological Assistance
("TACIS") funds CIS. The overall aim of these programs is to
build up the market economies of these countries. A number of
these programs involve sports and recreational activities.
PHARE includes a program to develop the tourism sector in
Poland.2 91 A similar program for Slovakia may be launched in
1995.2' The tourism sector potentially can make a significant
contribution to economic restructuring by creating jobs, earning
hard currency, promoting the growth of new small- and mediumsized businesses, and accelerating the privatization of the existing
tourism infrastructure.2 93 The program to develop Poland's tour290. Id

291. Commission Regulation 1628/94 concerning the implementation of a Programme
For Cross-Border Cooperation between Countries in Central and Eastern Europe and
Member States of the Community in the Framework of the PHARE Programme, 1994
O.J. (L171).

292. Id
293. Id.
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ism sector recently has placed a greater emphasis on improving
activity tourism, particularly in rural areas. Projects likely to be
assisted include horseback riding, fishing, yachting, sailboarding on
lakes, and mountain trekking. PHARE may also allocate funds to
upgrade and promote the use of existing sports facilities for youth
sports holidays; this would increase the revenue-generating
potential of the region in which the site is located.
EU sports organizations could become more involved in
providing advice on PHARE-financed projects. These opportunities must be discussed with the relevant authorities in the PHARE
countries, from whom all applications for assistance must originate.
Nevertheless, under TACIS, it is unlikely that sports organizations
will be funded directly from such initiatives. Sports organizations,
equipment manufacturers, and others, however, could benefit
indirectly from general economic improvements in the region.
8. Rural and Cultural Tourism
A few sports-related projects have been supported within the
framework of Directorate General XXIII's rural and cultural tourism initiative. In 1992, the EU agreed to a Community action plan
to assist tourism. 2 4 This plan was followed by a report 295from the
Commission on Community measures affecting tourism.
H. Environmental Policy
1. The Principles
The principles of the EU's environmental policy were
established in the Environmental Action Program of 1973. Until
that time, such principles had no legal basis; environmental matters
were not regarded as necessary objectives in 1958, when the
original EEC Treaty was enacted. Subsequent legislation tended
to be reactive, based on Articles 100 and 235 of the Treaty, and
focused primarily on trade creation and industrial pollution.2 %
The Single European Act 29 and the Treaty revision in 1987
294. Council Decision 92/421 on a Community Action Plan to Assist Tourism, 1992 O.J.
(L 231) 26.
295. EU: First Commission Report On Community Action Affecting Development Of
Tourism Shows Positive Results, *Agence Europe*, Apr. 14, 1994.
296. *EEC Treaty*, arts. 100, 235.
297. Single European Act, Feb. 28, 1986, 1987 O.J. (L 169) 30, reprinted in BII
ENCYCLOPEDIA OF EUR. COMMUNITY LAW, pt. B10 (1993) B10001, amending *EEC
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introduced Articles 130R, 130S, and 130T, which specifically
empowered the EU to protect the environment.2 9 These Articles allow the EU to take preventative measures before potential
problems develop.299 In addition, the Maastricht Treaty gives an
even higher priority to environmental policy and, with a few exceptions, no longer requires a unanimous vote by the Council of
Ministers.
2. The Environmental Impact Assessment Directive
The major Directive that monitors and controls the environment is the Environmental Impact Assessment Directive
("EIAD"), 30 which was enacted in 1988. EIAD ensures that the
developers of certain projects and competent national authorities
consider environmental effects.3 1 It applies to private and public
projects that are likely to have significant effects on the environment by virtue of their nature, size, and location.31 Such projects are identified in two annexes to the Directive. The projects
listed in Annex I must satisfy a compulsory environmental impact
assessment, and the projects listed in Annex II must satisfy
any
33
assessment that the Member States consider necessary.
Some of the project classes listed in Annex II as "infrastructure" or "other projects" directly concern the sports industry.
These include ski-lifts, cable cars, yacht marinas, racing circuits,
and test tracks. 31 Other infrastructure projects concern the
sports industry indirectly because they include or are attached to
sports complexes. These projects include holiday villages, hotel
complexes and associated developments, and urban development
projects. 35 Other projects include construction of roads, harbors,
airfields, dams and other installations designed to hold or store
long term, and transportation systems such as tramways and

Treaty*.
298. Id arts. 130R-130T at B10106/5-B101067.
299. Id
300. Council Directive 85/337 Assessment of the Effects of Certain Public and Private
Projects on the Environment, 1984 OJ. (L 175) 40.
301. Id
302. Id
303. Id Annex I, II at 4, 6-7.
304. Id Annex I at 6-7.
305. Id
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elevated and underground railways that are used exclusively or
primarily for passenger transport.
The first five-year review of the Directive revealed that
several projects in Annex II-primarily yacht marinas, ski lifts, and
race tracks-required assessments. The Commission also received
complaints from the public and wildlife conservation and other
environmental groups regarding the inadequacy of the impact
assessments. For example, the assessment of ski lifts and cable
cars did not address the runs underneath, which are the primary
cause of environmental damage.
The Commission formally proposed that the Council amend
the environmental impact assessment Directive.3' This proposal
included the five-year review and complaints to the Commission
about the existing Directive's operation.3" If the proposal is
adopted, the scope of Annex II will increase to cover additional
infrastructure projects directly or indirectly linked to sports, such
as ski runs and bobsled runs, that replace the category of ski-lifts,
cable cars, golf courses and associated developments,
holiday
3°9
villages, leisure centers, and cultural centers
3. Conservation of Natural Habitats
A Directive on the Conservation of Natural Habitats and Wild
Fauna and Flora was adopted in May 1992, to be implemented by
the Member States before May 1994.31' The Directive calls on
the Member States to conserve natural and semi-natural habitats
by creating a European network of classified special protection
areas named "Natura 2000.',311 Steps should be taken within
these areas to avoid pollution, deterioration of habitats, and any
disturbance of fauna and flora that could have a significant,
detrimental effect on the area.312 Although the Directive aims
to balance conservation needs with local economic and recreation

306. Id.

307. Proposal for a Council Directive Amending Council Directive 85/337 on the
Assessment of the Effects of Certain Public and Private Projects on the Environment, 1994

O.J. (C 130) 8.
308. Id. at 9.
309. Id. at 12.
310. Council Directive 92/43 on the Conservation of Natural Habitats and of Wild
Fauna and Flora, 1992 O.J. (L 206) 7, 15.
311. Id. at 10.
312. Id.
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requirements, national measures implementing
this Directive may
13
curtail the free practice of water-sports.
.

Taxation

1. The Principles
Articles 95 and 96 of the EEC Treaty prohibit discriminatory
tax treatment on the export and import of products between
Member States. 3t Article 99 allows the EU to impose fiscal
harmonization measures "in the interest of" the Single Market.3 5
Currently, Article 99 is interpreted narrowly. The EU only addresses matters deemed to be absolutely necessary for the
realization of the Single Market and, thus, respects the principle of
subsidiarity.
The Sixth and Eighteenth VAT Directives are the primary EU
31 6
legislation enacting the principles laid down in the Treaty.
Every activity with the objective of the practice or development of
sports that is also considered to be an economic activity is taxable
within the meaning of the Sixth VAT Directive.31 7
It is not clear whether certain bodies involved in sports are in
fact "taxable persons" as defined by the same Article. This Article
defines a taxable person as one who independently carries out an
economic activity, such as the exploitation of a tangible or intangible property in order to obtain revenue on a continuous or
occasional basis.318 States, international organizations, regional
and local authorities, and bodies governed by public law are not
considered taxable bodies.
An MEP 319 asked the Commission whether a non-professional, non-profit yacht club could be liable to VAT. The

313. Id. at 7, 8.
314. *EEC Treaty*, arts. 95, 96.
315. Id art. 99, 298 U.N.T.S. at 53-54.
316. Sixth Council Directive 77/388 on the Harmonization of the Laws of the Member
States Relating to Turnover Taxes-Common System of Value Added Tax: Uniform Basis
of Assessment, 1977 O.J. (L 145) 1[hereinafter Sixth Vat Directive]; Eighteenth Council
Directive 89/465 on the Harmonization of the Laws of the Member States Relating to
Turnover Taxes-of Certain Derogations Provided for in Art. 28(3) of the Sixth Directive
77/388, 1989 O.J. (L 226) 21[hereinafter Eighth Vat Directive].
317. Sixth Vat Directive, supra note 316.
318. Id.
319. Written Question 1875/86, 1987 O.J. (C 133) 43, answered by Lord Cockfield on
22.01.87.
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Commission responded that Article 13 (A)(1)(m) of the Sixth
Directive requires Member States to exempt certain limited
services supplied by non-profit organizations to sporting participants. Therefore, such a yacht club is eligible for exemption.
The Sixth and Eighteenth Directives also allow Member States
to tax the transactions of non-profit organizations if the exemption
is likely to distort competition. For example, taxation would be
permitted if the exemption would place commercial enterprises
that are liable to VAT at a disadvantage.
Generally, goods and services supplied by organizations
through fund-raising events are exempt from VAT. An activity
will often be exempted if it is in the public interest, if its objective
is not systematic profit-making, and if doing so will not distort
competition by putting at a disadvantage commercial enterprises
liable to VAT.
2. Key Issues
The main EU tax issues relevant to sport are whether sports
activities are taxed and, if so, to what extent. In practice, Member
States may limit the allowable exemption of related sports services
supplied to athletes by non-profit organizations.
While most sports clubs are organized on a non-profit
basis,32 facilities provided by commercial clubs in some sports,
such as golf and tennis, are comparable to those supplied by
voluntary sports organizations. Thus, it can be difficult to
distinguish between a purely commercial sports club and a noncommercial activity, such as when a group of friends create a
sports club and charge fees to cover the club's expenses.
a. Admission Tickets to Sports Events
Although admission fees to sporting events are not exempt
from VAT in principle, exemption was granted to those Member
States which exempted admission fees at the time of their
accession to the EU. Exempting admission to sporting events does
not distort competition between Member States. Nevertheless, the
Commission has proposed that Member States should be allowed

320. In 1993, with a view to implement EU Directives, the UK introduced changes to
its tax regime on membership fees of non-profit member sports clubs.
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to decide whether or not to tax this activity, instead of continuing
the exemption rule.321
In practice, Member States currently apply different rules to
admission fees. For example, the U.K. fiscal authorities apply
normal VAT rates to admission fees, but French authorities do
not.322 Such disparities could lead to distorted competition.
Nevertheless, Directive 92/77 regarding the harmonization of VAT
rates provides a reduced rate for certain goods and services listed
in Annex H of that324Directive.32 3 Admission to sports events is
included in this list.
The different tax treatment granted to admission fees in
different Member States has led certain parties to question
whether a Member State can opt not to tax a specific sports event.
For example, when the Winter Olympics were held in Albertville,
the French authorities did not apply VAT to admissions. If
Manchester, England had been selected to host the 2000 Summer
Olympics, however, VAT would have been applied to admissions
under UK law.
b. Non-sports Activities of Sports Clubs and Organizations
In addition to sporting activities, sports clubs provide various
other facilities, including restaurants, bars, and shops. The exemption does not necessarily cover lodging and restaurant operations.
Nevertheless, a margin for tolerance allows Member States to
extend the scope of the exemption to operations of minimal
importance carried out within the framework of the exempted
activities, such as the sale of small quantities of food and drink to
be consumed on the premises. This exemption must not distort
competition, however.

321. Proposal for a Council Directive on the Harmonization of the Laws of the Member
States Relating to Turnover Taxes-Abolition of Certain Derogations Provided for in
Article 28(3) of Directive 77/388/EEC and in the second sub paragraph of Article 1(1) of
Directive 89/465/EEC, art. 3(1), 1992 O.J. (C205) 6, 7.
322. See EC: Europe Documents; No. 1724-ProvisionalVAT Regime and Definitive
Regime On Excise, AGENCE EUROPE, July, 1991.
323. Council Directive 92/77 Supplementing the Common System of Value Added Tax
and Amending Directive 77/388 (Approximation of VAT Rates), art. 1(1), 1992 O.J. (L
316) 4.
324. Id. Annex H.
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c. Transfer of Players
All Member States consider the indemnity paid when a player
is transferred from one club to another to be a remuneration for
services supplied within the meaning of Article 2 of the Sixth VAT
Directive. Consequently, such an indemnity must be taxed. The
amount of damages paid in the case of a breach of contract is not
taxable, however.
d. Exclusive Rights
The sale and purchase of exclusive broadcasting rights are
taxable.
e. Horse Racing
Different Member States currently apply divergent VAT rates
to the sale and training of horses. This tax differential resulted in
a shift of thoroughbred sales from the UK to France and Ireland. 25 The UK responded to potential tax distortions by
introducing a flat-rate farmer scheme, which lowers VAT rates
levied on the sale of horses in the UK. Prize money is not taxed
in most Member States.
f Commemorative Coins for Sports Events
"Normally used" legal tender is exempt from VAT. Although
commemorative coins for sports events are legal tender, they are
not normally used and, thus, they are taxable at the national VAT
rates.
g. Temporary Import of Goods
The rules regarding the temporary importation of goods have
changed since January 1, 1993. The rule that formerly allowed a
boat from one EU Member State to remain in the territory of
another EU Member State for six out of twelve months under
VAT-free arrangements is no longer in force. Leisure boats
moored in a Member State on January 1, 1993, which entered the
territory in accordance with the rules on the temporary importation of goods, may continue to benefit from these rules as long as

325. Slow Progress with Draft Regulations on Trade in Horses, EUROPEAN
Section TV-Internal Market No. 1565, Feb. 21, 1990, at 13.

REPORT,
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the provisions in force at the moment the boat entered the
Member State are respected.
Removing the boat from the Member State will change its
status; it will become an import in the Member State in which it is
situated. In other words, at the moment the, period set in 1992
expired, VAT became due, unless one of the following criteria was
met: (1) the boat was dispatched or transported out of the EU; (2)
at the moment it was imported, the boat was placed under
temporary import rules that suspended duties; (3) the date of first
use was prior to January 1, 1985; or (4) the amount of VAT due
upon the importation of the boat was insignificant. Supplies of
boats after January 1, 1993, are fully taxable.
J. The European Currency Unit ("ECU") and Sport
The ECU is presently a composite or "basket" currency
composed of a fixed amount of each of the currencies of the
European Union. The weight of each currency within the basket
reflects the relative economic importance of each Member
State.326 At the beginning of Stage III of the Economic and
Monetary Union (EMU), the ECU will be transformed into a
single EU currency.327
From an economic perspective, for events involving the
currencies of more than one Member State, the ECU can reduce
exchange risk, make hedging easier, and increase financial stability.
It may be more reasonable to resort to the ECU for European
sports events involving revenue and expense flows between
Member States than it is to continue to use the U.S. Dollar or
other national currencies that suffer from greater exchange rate
fluctuations. The ATP tennis tour has already shown interest in
this idea.
Given the relative stability of the ECU, treasury management
of international federations could be made more secure. Players
who receive prize money or payment in ECU could easily convert
it into another currency or invest it in deposits, bonds, or other
securities. The federations' budgets could be established months
in advance, with relatively fewer risks of foreign exchange
fluctuations. The financial and economic rationale of using the
ECU in international sports events and the widespread popularity
326. COOPERS & LYBRAND, ECONOMICS AND MONETARY UNION 9 (1994).
327. hd
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of such events could offer the EU a significant opportunity for increasing public awareness of the ECU.
Because of its potential benefits and the reduction of
exchange risk, the Commission encourages sports organizations
involved in the financial management of international sports events
to consider using the ECU. For internal events and operations,
however, there is no reason to switch to the ECU.
K. Sports for People with Disabilities
The EEC Treaty stresses the need for improving employment
conditions and living standards in all Member States.328 The EU
addresses all socially-related matters within this framework,
including sports for the disabled. The Commission considers
sports to be an essential factor for integration. By providing
means of rehabilitation, leisure, and competition, sports specifically
contribute to the founding of an autonomous life for the disabled.
Directorate General X of the Commission provides financial
support for innovative projects that promote sports for the
disabled in the EU.
The EU launched a series of "Community action programs to
'
The third action program-HELIOS
assist disabled people."329
II-promotes equal opportunities for the disabled, including
integration by sports in particular.33° The Commission initiatives
aim to stimulate and coordinate activities in the Member States to
promote a European dimension. All disability groups are covered.
The EU also established a database for those organizations
involved with sports for the disabled worldwide. The database,
called "Handynet," was established in cooperation with national
committees representing sports for the disabled in the Member
States.331
1. Establishment of the European Committee on Sports for
People with Disabilities
In response to a growing demand from various national sports
organizations for the disabled, and upon the invitation of the

328. *EEC Treaty*, art. 2.
329. Council Decision 93/136 Establishing a Third Community Action Program to Assist
Disabled People (Helios I 1993 to 1996), 1993 O.J. (L 56) 30.
330. Id at 31.
331. Id. at 31-32.
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European Commission, representatives appointed by the National
Olympic Committees met on several occasions over the last two
years to create a European body to advise and promote sports for
the disabled.332 A European Committee on Sports for People
with Disabilities eventually was established on November 19, 1993.
The Committee meets biannually to bring together two
representatives of each national committee on sports for the
disabled, and acts as adviser to the Commission. Its tasks include
delivering an opinion on sporting activities, granting applications
submitted to the Commission, and promoting European initiatives
regarding sports for the disabled. The Committee on Sports
elected Dr. Bob Price, President of the British Sports Association
for the Disabled and a Director of the British Paralympic Association, as its chairman. The Committee elected Mr. K.V. Nielsen,
Chairman of the Danish Sports Organization for the Disabled, as
its Vice-chairman. The Commission encourages the national
committees on sports for the disabled to cooperate with all
national councils or organizations associated with sports for the
disabled.
III.

A.

CONCLUSIONS

The Free Movement of Persons and Services

1. Restriction on Foreign Sports Persons
The two main issues regarding the practice of sport by EU
citizens within the EU concern those persons pursuing sport as a
profession and those persons pursuing sport as a non-economic
activity. The EEC Treaty clearly recognizes the right of EU
citizens pursuing an economic activity to work in any EU Member
State under the same conditions as nationals of that Member
State.333 Although the rights of EU citizens pursuing sport as a
non-economic activity in other Member States are not as clear,
they still should be protected by secondary EU legislation ensuring
the free movement and full integration of workers and their
families. Many internal Member State sports bodies still apply
332. Commission of the European Community, The Social Dimension of the Internal
Market: What Practical Changes Have Come About as a Direct Result of Community
Action, INFO-92, Oct. 11, 1993.
333. *EEC Treaty*, art. 48.
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restrictions on nationals of other Member States. Further
clarification of the Commission's position on this issue will depend
on the European Court of Justice's ruling in the Bosman case,
which is expected in early or mid-1995. In light of the slow
progress in solving this problem, Coopers & Lybrand suggests that
interested parties might enter into collective labor agreements that
would fall outside of the EU's competition rules.
2. Sports Qualifications
The EU's legislation and policies regarding employment
qualifications are designed to facilitate the free movement of
workers between Member States. Their goal is to ensure both the
mutual recognition of qualifications gained for regulated professions in different Member States and the establishment of a system
for comparing vocational training qualifications. Sports-related
qualifications are affected by this legislation.
3. Hooliganism
The Commission would not object to Member States measures
to restrict the movement of "known" hooligans, or supporters who
have committed previous offenses, as long as "potential" hooligans,
or supporters with no previous hooliganism offenses, are not
restricted.
4. Insurance
The Commission believes that its only role regarding insurance is to legislate for a single European insurance market. In
relation to sports, the Commission believes that the onus should
lie with clubs, players, and spectators to obtain adequate coverage
when participating in or attending a sporting event.
5. Advertising and Sponsorship
In 1989, the Council approved the Commission's "Television
Without Frontiers" Directive, which regulates television advertising
and sponsorship as well as eliminates all tobacco advertising on,
and sponsorship of, television programs. The Commission also has
proposed a directive banning all tobacco advertising beyond the
point of sale, although a minority of opposing Member States have
blocked its adoption. The Commission currently is preparing its
Green Paper, which examines the Commission's position on the
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use of advertising and sponsorship mediums by sports organizations.
6. Lotteries and Wagering Activities
The Commission will not propose any legislation for harmonizing gambling and gaming, although individual member states
may still restrict or prohibit lotteries on a non-discriminatory basis.
7. Company Law
Although the Commission's goal is to attain a common and
comprehensive legal environment for all types of EU companies,
the legal status of sports clubs is not yet governed by clear,
consistent rules at the EU level. Member States continue to
determine the legal status under which sports organizations may
operate, and the EU has no plans of targeting sports clubs for
harmonization measures.
B. Health and Safety
1. Doping
Although the EU does not have the power to legislate the
testing of athletes for illegal performance-enhancing substances,
other Directives regulating the distribution of medicinal products
have an indirect effect on this problem. The Commission's action
has been limited to the 1992 adoption, of a Code of Conduct
against Doping in sports and the 1994 launching, of the Europack
initiative addressing anti-doping in sports education.
2. Protection of Young People at Work
The Commission's Directive on the protection of young
people at work, regulating many aspects of employment, was
adopted in June 1994. Exceptions to the regulations apply to
activities such as sports as long as the employment is commensurate with the young persons' physical and psychological health.
3. Liability of Service Suppliers
In June 1994, the Commission withdrew its proposal on the
Liability of Service Suppliers, which sought to reverse the burden
of proof of liability in accident cases. The Commission has
decided to reorient its actions so that sports-related sectors are
unlikely to be affected in the near future.
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The Free Movement of Goods

1. The Transportation of Sports Equipment Between Member
States
The temporary import of sports equipment between Member
States, for competitions or other sporting activities, are now free
of restrictions, with the exception of such items as firearms. A
1993 Commission recommendation proposed a uniform European
firearms pass.
2. Standardization
The EU's standardization legislation, which sets mandatory
minimum health and safety standards for manufacturers, includes
manufacturers of sporting and recreational goods.
3. The Olympic Symbol
Although the Commission has not issued an official position
on the matter, the Commission does feel that the obligation on
National Olympic Committees and the Organizing Committee of
the Olympic Games not to use their emblems for any commercial
purpose in the country of another National Olympic Committee,
without that Committee's permission, leads to a partitioning of the
EU market and thus is contrary to the principle of free movement
of goods.
4. Sports Food
The Commission has dropped foods relevant to athletes from
the list of regulated foods.
5. Footwear Labeling
The Council adopted a Directive on the labeling of materials
used in the main components of footwear, including sports shoes,
for sale to the consumer. The Directive aims to prevent any trade
barriers for footwear within the EU and to help consumers identify
what materials are used in their composition.
6. Quantitative Restrictions on Sports Footwear
The Commission adopted a proposal to remove disparities
between Member States' import rules on sports footwear from
China.
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The Commission received a complaint detailing how different
national requirements in the UK and France constitute barriers to
free trade.
D. Competition Policy
Commission involvement in competition policy and sports is
carried out on a reactive, case-by-case basis.
1. Exclusive Broadcasting Rights
The Commission agreed to exempt the European Broadcasting Union (EBU) from restrictions on the acquisition of broadcasting rights for a five-year period after the EBU agreed to improve
access to sporting events for non-member commercial stations.
The Commission also currently is examining the UEFA's regulation of cross-border football transmissions.
2. Product Endorsement
In the Danish Tennis Federation (DTF) case, the Commission
felt that the DTF's product endorsement policies contravened EU
competition policy. The Commission currently is examining the
DTFs' rule modifications to ensure that they now comply with EU
competition rules.
3. Competition Between Federations
The Commission takes the position that sports federations are
subject to EU competition policy and that the EEC Teaty aquires
the Commission to ensure that sports authorities do not abuse the
dominant position they have in their respective sports.
4. Ticketing
The Commission questions the practice of granting exclusive
Olympic ticket agencies in Member States as well as restrictions of
ticket sales based on the purchaser's nationality. The Commission
opposes the conditional sale of tickets based upon other services
from the agency, such as travel or accommodation arrangements.
E. Transfers and Restrictions on Foreign Sportspersons
The Commission believes that restrictions on the transfers of
sportspersons are covered by rules on concerted practices under
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Article 85 of the EEC Treaty. Regarding the Bosman case, the
Commission found that there has been no abuse of a dominant
position by the football associations involved, and therefore Article
86 of the EEC Treaty does not apply. The European Court of
Justice's ruling in the case is expected in early to mid-1995.
E Restrictive Trading Practices
The Commission will examine complaints alleging restrictive
trading practices by commercial companies involved in the
manufacturing and distribution of goods, including sports equipment, on a case-by-case basis to determine whether these trading
practices violate the EEC Treaty.
1. Dumping
The Commission may be called upon by EU companies,
including sports equipment manufacturers, that consider themselves to be victims of dumping from third-party countries. The
Commission will examine each complaint to determine whether the
case involves dumping and, if so, what can be done to protect or
compensate prejudiced firms.
2. Subsidies to Sport
The Commission believes that Member States' public
assistance to sports programs does not significantly distort
competition in EU-wide events or on the transfer market.
Moreover, because sports clubs provide other beneficial societal
functions, the Commission does not view assistance to sports clubs
in the same light as state aid granted to commercial enterprises.
The European Parliament also recently has called upon the
commission to carefully monitor assistance to ensure that free
competition between top-level clubs is not distorted by excessive
public funding.
G. Animals in Sport
In addition to already-implemented legislative measures
related to the circulation of horses within the EU, the Commission
currently is examining animal health rules which will apply to
horses going to the 1996 Olympic Games in Atlanta.
H.

EU Sources of Fundingfor Sport
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In 1994, the Commission finalized a specific funding program
for sports called EURATHLON. The EU funds a number of
other initiatives that are of interest to sports organizations as
potential sources of finance.
I. Environmental Policy
Both the Environmental Impact Assessment Directive and, to
a lesser extent, the Directive on the Conservation of Natural Habitats and Wild Flora and Fauna have an impact on sports.
J. Taxation
The EU has established a series of framework Directives that
allow Member States a large degree of interpretation in determining whether and to what extent sports activities should be taxed.
K. Use of the ECU
The Commission encourages sports organizations involved in
the financial management of international sports events to explore
the rationale of using the ECU. The Commission does so mainly
in order to reduce exchange risk. For events and operations that
do not go beyond national borders, however, there is no reason to
switch to the ECU.
L. Sport for People with Disabilities
Directorate General X of the Commission provides financial
support for innovative projects which promote sports for the
disabled in the European Union. Moreover, the EU launched a
series of directives that will help promote sports for the disabled
within the EU as well as worldwide.

